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IV. NOTICI TO'TIIIi STA'T]i

I 26. On April l9- 2007. prior to issuing this Oxlcr. Ii l 'A notilit 'rl thc Stalc of'fexas Conrnrission
on Iir'r\,ironnrcnlal Qurrlily l 'f(' l j.Q). lhat Ill lA would be issuing this Ordcr,

\ ' .  ottD[R

27. Basccl on the tblegoing- Respondents are hcreb) ordcred.Jojnll) and scr,crall). to complr
riith the lbllowirrg provisions. including btt not Iinrited lo il l l alrachnrBnrs to this Order, alI
docurnents iircorporalctl by reiblencc into this Ordcr. and all schcdules and delrtll incs in rhis
Orcler. attrchc-d to lhis Order. or incorDorated br rcl'ercncc into this ()rder.

vI. DLl. ' tNn'toNs

?8. tlnlcss otlreluist'cxprcssl-v protided hcrcin- tcrms uscd in this Oldcr r',hich alc dcllnctl in
CI:RCLi\ or in regulations pronrLrlgated under CIIRCI.A shall ha\.e rhe ntL'aning assigned to
thenr in thc'statutc or its implemeirting r-egulntions. \\'henever lemrs ijsted beiorv arc usetl in this
Order or itt the docutncnts il ltached to this Orclcr oI incorpolated b) rel'erence into this Ordc:'- the
lbliorving defi nitions shall apply:

n. "C L:Rfll-r\" shail me"an the Cornprehcnsire lirvilonmcntal I{esponsc. Conrpensulion.
and l . iab i l i ty  Acl  o f  1980.  ars amended,42 U.S.C.  9601 er  seq.

b. "Day" shall ucan a calendal day unlcss expressl) stated to bc a rvorkinB da)'.
"Woikiug day"' sbali nrean a dal' orher ihan a Satur.day. Sunrlal.. or ljeder.al holielal. In computing
an-v period of time urrcler lhis Older, rvherc thc last day s,ould lirll on a Saturcla;-, Srrndar,. or
Fr..delal htrlida-v. the period shall run until the end ofthe next rvorking day.

c. "li l,A" shirll mcan the United States Ijnvironmcnlal Prorec(iotr Agency.

d. " l (lhQ" shall mean thc 
'l 

cxas l)epanmcnr on Iinlironnrentnl er.ralitr'_

c. "Nalional L'ontingencv Plan'' or "NCP', shall ntean lhe National Contingcncl plan
promulgalcd pursuanl lo Scction 105 of CllRCI_r\.42 tl.S.C. 9605. codified at -10 C.!'.1{. par.t
300, inclrrding any amcndmenrs tlrercto.

{. "Paragraph'' shall mean a portion ofthis Ordcr ideltii ied by an arabic nruneral.

g. "Pctlirnrtance Stardar-ds" shall mcan those cleanup siindilds. standards ofcontfol- 0nd
other substantiYc Lcquiremetrts- criteria or lirnitations. idcntilled in thc l{ecr:r'd of l]ecision antl
Sta(cment of Work. that lhe Iteniedial Action antl $'ork rettuiretl bY this Order nlusl atlain and
tnaintain.
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h. "l(ccord ol'l)ecision'' or "ROI)'' shall nean the lil lA Rerorcl oi'l)ecision rL,latin!: to
the Sitc- signcd or Seprcnrbcr 30.201J5. br the llc-gional r\<hrrinistrrror. I:J,A Ilugion 6. 1nJ all
tlachnlcn(s lherc'to.

i. ' ' ltcnru'dial Action" or."lL\" shall meall rhose acti\ i l ics- e\ccpt Jbl Operilrion anrl
Ivlainlr-'niulce- to bc untlcrtakcn by ll.espondcnt(s) to inrplcrnenl thc lirial plans anti specilications
subnrittecl bl llcspondcnr{s) pursLranl lo rhe Ilcnrcdial l)csign work I'lan tppror etl by lipA.
inclutling anv adtlitional acri*irics rccluirerl uncler Sections X- xl. xll- xIll, and Xlv ofrhis
Ordcr'.

j. "Rcnredial l)csign'' or "RI)" shall mcan thcsc activiries to bc untlertaken bv
Rcspondentls) to devclop tlre linal plarrs and specilications firr tl ie l{cnrcdi:rl .,\critrn pLrrsr.rrnt rq
thc Ilcn:cdiirl Dcsign \\'urk PIan.

k' "Rcsponsc costs" shall rnean arl c.srs. incruding direct cbsts. incrirect c.sts- and
accnrcrJ inlcrcsl incurrctl bY tJre Llniterl slales and the state o1' j sxas lo peribrm ur supPorl
rcsPorr)^e acliolls al thc Sitc. Ilcsporrse crlsts inclrnlc but ale not lirl iretJ lo thc eu:jts ol orrrsccing
thc work. such as the cosr.s {rf reviewing or cleveloping plans- rcporrs and orhcr itr,nrs pursurnl to
this Onlcl and costs itssociltccl *ith veril 'r iug thc \\,ork.

l "staremelrr ot't 'ork" ol'"Sow" slrall nrean the staterncnt of rvork lbr imnlenr.ntation
oflhc l{enredjal Dcsign. Remc<lial Actiorr. ancl oper.ation antl lvlaint-nanec 1;rs neetlc6; ar thc
Sitt. ait sel lbttlr in Attlchment 21o tlris Ortlcr. The StatelneDt of Work is incorporaletl into this
Onler and is an cnlbrccablc pan of this Ortler,

m. "Secti'n" shall mean a portion ofthis ordel idenrified bv a ro.r:r'numer:rr and
inclrrdes orre or rrrore puragraplts.

n "Site" shall nrean tht' parrncr Irargc supcrrirntl Sitc. erconrpassi*g appro\;malcl) l7
acres. locatcd on oid Yacht c'jrrb Roati on the so lh Intir"rstriai lslcr- in port Arthur. Jcrl.;rson
County. 

-l-cxas- 
as de>^cribed in tlre Record of I)ccision.

0. "State" shall nrean tlte Stale oI-fe-\a.s.

p. "t.lnired Smres" shall mean the Unired States of America.

tl. "\\ 'ork" shall mcan all activitics Respondcnts arc rctluirctl lo perlirrrr under this Ortlrr.
ii lclLtdiDg Rsnredial l)esign, Renredial Actior:. Operation and Nlainterrrurcr (as ncr:dctl). ant{:rnr
acriritics rcquired to bc r.rndertaken pursuanl ro Se'ctions vll throtruh XXIV- and xx\;ll of rhis:
Order.
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VII .  N0TICE OF INTINT I 'O COJ\TPLY

29. l{espondcnts shall prolitle. nol latcr than ti r,e (-i) j3-'-5 ajier thc eflictivc datc olthis Order-
\\rirtcr notics to I:l)r|s Renrctlial l)roicct N'lanauer (l{PIu) stnting uhcthcr il (rhe1J rri)lconrplr
rvith lhc tcrnrs ol this Ordcr. ll RcsponLlcnls r-lo nol unctluiYocallv con,nrit to per.lblnr thc Ill)
antl IIA as ;rlor itlcd [l this Ordcr- thcr shall be rlc-cnred to havc vio]ated this Orticr antl Io har r-'
l iri led or refi.rsed lo compl! q,ith rlris oltlc:. Respondents' r.,rittcn noticc slrall describe. usine
lacrs thdr cxisr on or prior ro rhc cllccri\ c datc of lhis orcler. anr "sr.rflicier:1 cuuse" Llcfcnscs
asscf led b)  l iesponclcnts unt ler  secr ior ' :s  106(b)and 107(cx3)  of  CERCI-A.  ' [he 

abscnccola
lespor)sc b1 F)PA to tlrt troticc rr-'qrrittd b" this paragraplr shall not bc dcerlecl to be acccpta;cc ol'
Rcspondcnts' assertio]rs.

-  ' : '

VIII. P.ARTINS BT)UNI)

30- 
-l 'his 

ordc'r shall appi\ to and bc binding Lrpon cach Rrspondenr idcntillecl in paragraph 3-
thcir dircctors, otficers- eurplovees. agenls. successors. and assigns. Rcsponclents arejointlv and
sevcralll rcspolsiblc fol carlring ou1 all activitics requircd b1- this or.tlcr. No change in rhe
o\ ncrship. colpomtc slatlts. or otllcr cortrol of aD) Rcspondcnts shall altcr any ol'thc
Ilcspondcrrts' responsiLri I itics under rlris ()rder.

3 L llespontients slrall provirlc a cop) ol'this ordcr to any prospcdti\e owncrs {)r successors
bclbr-e a cont}olling inlcrcsl iir l{espondenls- assets. propel'tv rights, or slock ar.e traosi'erred to the
prospccri'L' owncr or successor'. Ilespondents shal) provide a copv o1'this order to each
contrac!()r, sub-contlactor. liboraton. or consultant retained to Dert'trrn anv \\rork ndcr this
OIdcr .  r r i th in  l i i t . la is  at icr  thc c l l tc t ive c latc  o l  th is  Ol t lsro l  ou the t l i r tc  sLrch sen iL :es orc
retaiDed. rvhiclrever date occnrs latcr, Rcspondents sirall also provide a copy olthis ortlcr.to
cach person representing anv Iiespondenls rvith respect to the site or tl.re work ancl shall
condilion all contlacts and subcoJrlracts cntererl into hcrcuncler upon perlbrmarrce of t6c Work in
colformiiv *'ith the tcrms ol this Order. With regard to the activilics undcrtaken pursLrant 1() this
ordcr. cach conlractor and srlbcontlactol'shall be deemecl ro bc rclated by contrflct to thr
I{espondcnts uilhin the mearing of secrior 107(bxj) of CliRCL.,\. 12 U,S.C. 9607(bxj).
Notrvithslanding tllc terms o1'anv tontract. Respondcnts are rcsponsible lor compliancc $ ith this
Ordr-'r'and lbr ensuring lhal their contractors- subcontractors ond agenls comply r,r,ith this Orclcr.
and pcrlbrm an.v Wolk in accordance rvith tlris Order.

32- withir {ive (5) days after the el'fective date olthis order each Respondent rhat orlns real
propcrt\. comprising all or part of rhe site shali recor.d a copy or eopies of this ordcr in the
appropriate EoYcrnmcnlal olllce rllrere Jand orvnership and trmsl'el records ar.e lilcd or recordcd.
Respondr'nts shall. rvithin I 5 dal s alier the ci'f 'ectivc dare of this order. send noricc ol'such
lccordlng and indcxing to [rPA.
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33. Nut later than thirll (30) days prior to anv transl'er of anv real propertv inlelesl in an-r

I propcrtl inc)Lrtletl uithir the Site- Iicsponrlenrs shall subnrit i l tnlc nnd corract copl ofrhc
a lr'.ursl'er (krcuntcnl(s) to Iil)A. and shall identil\ 'the lrinsl'eree by name. principal business

addlcss and clllctivc date ofthc transfcr.

rx. wonK'r'0 Bll pElu,'otrNlut)

3.1. Rcspondents shallcilopcrarr: t' ith llPA in ltroviding inlornration rcgarding rlrc \\'orl( to thr
pubLic. r\s rcqlrestcd by t:PA- Respondcnts shall participate ir the prepar:ltioD ol s-Uch
inlbrnralio:r li i l distribLrtion to the pr"rblic and iu public rnectings ,,r' lriclr nral- be helcl or sponsorecl
b1 I.'PA to r:rplain actilitics at or relating ro te Sire.

35. All aspects ol'the Work to be pelforntetl by Respondenis pulsuant t0 lhis Ordrr shall be
untler tlre' direction and supen ision of a qualilied pfoj('cl manager thc selection of rvhich shall be
subjecr to disappluyal b| JlP.,\. With jl} tcn ( I 0) da)'s after. the etl'ectivc clate ol' l]ris Ortie r.
Respondents shall notify IiPA in rvliting of the naure and qualilications of the project rllanager.
inclrtding prilrarl' sullport entilies and slaff, proposed to be used in carn ing o1t $ ot'k under t|is
Order. lj l)A will issue a notice ofdisapproval or art irLlhofizatinn to proceed. ll 'at anl timc
thercalier. llespondents propose to change a projecl manager. Ilespondents shall gir,,r-'such noticc
to ljPA and must obl in au auth.rrizatiolr to proceed l'ronr U)A bcfore the neu.projccl nlanagct
pelforms. djrccls. or supervises any work under this orcler. wirb respect to 0n) proposed projccl
manager. I{esponc'lents shall de:lonstrate that the proposed project nranager has a qualilv svstem
llrat corrrplics *'ith r\NSl/ASQC l',4-l99l, "Specificarions aud Guidclines for er.ralirl- Svslems
lor l:rrvironmental Data Collection and Environntental Technologv Progranrs," (Amcrican
National Standard. January 5. 1995). by subnritting a copv ofthe proposed pmject manager s
Quality JVlrnagcment Plan (QMP). The QMP shor.rld be prepared in accortlance rvith the
specificatjons set fonh in "liPA Requirements ibr Qualiry Monagemc:rr plans (e/VR-2)."
(l.l l 'A/240/B-01/002. March 2001) or-equivalenl (locumenrarion as dererninecl by [ipA.

i6. IIPA rvill 'qvieu Respondenr's selection ol'a projecl manirger according to thc tcnns o,'this
paragrapb and Sectjon XIV olthis Order. tf EPA disapproves u[thc sclectinn oi'rhc prqcct
in.inager. Rexpontlent:^ shalI subm jt to EI)z\ wjlh.!n ten ( I 0) da) s a Rcr receipl of ljpA's
disapproval ol'the project nrruragcr prcviously selcctcd. a lisr o1'projcct managcrs. includine
pritnarl stlppot't entjties and stafl that *ould be acceptable to Respoltdenrs. l.lPr\ rvill thcreafier
ptoVide wril.tc'n notice to Respondents of the names of llre projecl maltagers thai are acceptable to
[:PA. Respondcnls mav rhen select any approvcd project manager flom lhal list and shall norify
El)A olthe nanre ofthc projecl marlager selected wirhil rel (10) days oi'EpA's designation ol'
approved project managcrs.

37. Rencdial Dcsigdlirrnedial,.\ction

a. within thirty (ii0) tlays after Respontients obtain an aulhorizalion lo proceetl t 'orn
Iil 'A. Rcspondcnts shall sLrbrlit a rvork plan fbr the Iienredial l)esign and Renredial Action 3l tl 're
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Sitc ("Rcrlr'tl jal l)eslgn/llcmcdial Work Plan" or'"l{D/fu\ \\iork Plan") to EPA fbr rcvicu and
aplrloval and to'l (' l:Q iirl revic* and curmcnls. The Itl)/R,\ Wolk Plan shall include a
.slep-b]'- slcp plan for conrplcting the rcmcdial tlesign and implcnrcnting the renredv describcd in
thc ROD and lbr atl ining antl traittlaiuing all reqrircnrcnts, including I)crlblmancc Stantlartls.
idcnlil led in lhe ROD. 

'Ihe 
J{l)/l{,4 Wr)rk |tlan shall be dcvclopcd in accordancc rvith the ltgll.

and the attached Slatemcnt ot'Work. 
-llte 

RI)/R\ \\'ork I,lan nrusr dcscribe in dctail rhc rasks
:rnd delivcrables Respondents uill corrplctc du:ing lJre remcdial dcsjgr antl rcntedial action
phases. and a schedulc for conrplclins lhe tasks and deliverables in the lLD/lLA t'ork l)lan. 

'l-he

major tasks and deliverables dcscribetl in lhc RD/I{A \iork Plan shall includc. bur nor be lin:itcd
to. the lbllorling: ( I ) a prr-finalltinirl design: (2) rhe Field Sanrpling Plan (directed at ncasurins
progless torvalds meeting perfo nancc slandflrds) (3) a ContiDgencl. lrlan: (.1.) a C'onstlr-rction
Qualiry Assulance Plan (CQAI)): and (5) a construction schedulc. 

' l 
lre CQr\l) shall describe rlrc

approrch to quality assLtraDcc dr:ring constmclion ctivitics al thc Site and shall specily a qualitr
assul ancc official (QA otlicial). to conduct a quality assurancc plog?m during the cor]slnrclion
ph:rse o1'the projecl. l{cspondcnls shall also- rvlthin thirty'(30) days alier Itcspondenls selccr an
approvcd project manager, prcparc and slrbmit to EPA for rcvierv, a Site tlcalth and Safeiy plan
iitr l icld actir ities- 

-l 'he 
Sitc I Iealth and Satbty PJan shall corrlbrm tr'l the applicable Occupational

Salctl antl I Iealth .,\dminisrnrtion and IlP.\ rctluirenents. including br't nor Iimitcd 10 5.1 l:cd.
R e g . 9 2 9 4 .

b. llpon approval oi'the l{l)/ltA \\,ork PIln bv I:PA, Ilespondcnls shall inlplerlelr lhe
Rt),'tLA \['ork Plan acco.ding to tlie schedule in rbe approved RD/]{A work plan, Any r.iolariol:
o1'the approved RI)iRA Workplan shall be n violation ofthis Order. Unless otherrvise tlirected
by'I:Pz\. ltespondc"uts slrall nor perfbrnr I'ufther work at the sile prior to IipA's rvr.irren app.oral
ot'thc- Iil)/l lA Work Plan-

c. tJpon EPA appro,,al. the RD/lLA is incoryorated into this Ordcr.as a requircnrent of
this Order and shall be an eulbrceable par.t ol this Order.

3ti. lf l{espondenls sccks to rctain a construclion cDrlractor to assist in t]ic perlbfllaDcc oftltL'
Rcmetlial Action, then Rt"sponderls shall submit a copv of the contractor solicitation docrrmcrts
to lll)A not later lhan fir'c (5) days atier publishing the solicitarion clocumenrs.

39. within livc (5) dals afrer IiPA approves the RD/liA work plan Respordenls shall notifv
I:Pr\ in *'riting of t]re nanrc, titlc, and qualilications ol-any construcrion contracror proposed to
be used in carrv in-p ot rr'ork under this order. wirh respect to any proposed constructior.l
cullrdclor' Respondenls shall dcnronstralc lhat the proposcd con-slmct;oJ) ctlrrlractor has a quilitl
svstcm thal complics irith r\NSIzASQC L-l-1994, "specifications and Gr.riclelines lbr er.ra)ir_,,.
Slstenrs iir En r,ironurenltrl l)ata cullcciiun and Invirorurcntal Technolog.v ljrograms-"
(Ar)rerican National Slarrdard- Jaruan 5- I995). by sub.ritting a copy ofthe proposed projecr
rlli lt la8er's QMI'. l 'he QfvlP shoutd bc prcparcd in accorclance u'ith the specilications sct lbrth in
"El).,\ Requircmcnts lbr Qualiry Marlagement PIans (QA/R-2)." {EPA/240/B-01,'002, lvltu.ch
2001) or equivalcnl docunentation as dctenrincd by IIPA. IIPA shall t)rcrcafter provide rvritrcn
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nolice of'thc namc(s) ofthc contractor(s) it disapproves- ifanr,. or al autholizalion to 1;roceecl.
Respondcnts ma1'selccl aur ror)tractor tioni thal list rvhich has nol becn disapprovecl and shill l
notilv liPA ol'the rtame ol-ihe contractor selccted $ithin live (5) dals of IlPA's rr,ritten noliLc' ol'
disapploval or autholiz-itl i0n to proceed Ifat any tinrc Rcspontlcnls pro]loses to chrnge the
c()r'lslluclion contmctor- llespoDdcnts shall notiti I:PA rvhich retains the samc righls to
disappror c ol-thc contractor rs proi idcd in this paragraph. bc.lole thc le\\' uonslrlrctio!t cortriritor
perlbrn.rs anv rrork Lrndcr tlris OrLler. If ' l:Pr\ tl isappror cs ol'lhe selcction ol'irn\, contractor as th'i
construclioll coitlraclot. Rcspondents shall sul:rrit a list of conlractors lhat \\'ould be ircccptah]r
to them to llPA q ithin rc'D 1 I 0) dru s afler rcccipt ol []P1\'s rlisapproYal of thc conrr acror
prer  ious l r  se lectcd.

40. 
'fhe 

\\'olk perlblmccl b1' I{esporrdents pursuant to this order shall- al r rnininuer. aclricle
the Perfornrance Standards spccified iD the l{ecord of l)ccision.

4 I . Not$ ithslan(ling anl action bl li l)A. Rcspondents rclnain tirlly rtsponsiblc fbr achier enrenl
of the Perfomance Standards in the Record of l)ecision. Nothing in rhis or.cler. or. in IlpA's
approval ofthe ltemedial l)esign/ I{enredial Actio:r Work Plan. or approval ofanl.ollrer
submission. shall be dcenrctl lo const;tute a \yafanty or rcprescntalion ul'any kind b1 l.i lr:l that
l'ull pellbrmarrce ol the Ileme{.lial l)csien or I{ernedial Acliou will achievc lhe l)erlirrmance'
Stal)dards sl:t lbrth jn lhc ROI). l{espondcnts' compliance r+'ith such appror erl rbqrmenls tlocs
not foreckrse EPA ironr seeklng additional rvork to achie'c the applicable perlbrmirnce
slantl ards.

42- Respondents shall. plior lo anv ol)'-site shipment ofhlz-lrclous substanccs li.ori lhe Sitr. 19 an
out-o1--statc \\ i lstc r.nanirgcmcnt lhcilitl ', providc- \ ritten notilication 10 tlre appropriate sl tc
er')\' ironrn€ntal olficial in the recciving stale and ro IipA's Rl'lvl of such slripmclr trl hazardous
sr.lbstanccs. llorvevcr. lbe nolilication o1'shipmcnts shali not appll' to an;- ofl'-Site shipmcnrs
rdren the total volLtme o1'all sJripments liorn the Site to rhe State'\\i l l not €xceed lcn ( l0) cr.rl)i(
yards.

a. lhc notification shall be in wliting. and shall inckxle the fbllowing jnlbunation. rhcrr
availablc: ( I ) the nanrc and location ofthe facility to rvhich the hazarcleus substanccs are
to bc shippcrl: (2) rhc t).pe and rluanril-v ofrhc hazardous subslancrs to bc shipped: (3) rhc
expccrcd schedulc lbr the shipment of-tirc haz-ardorrs sLlbsranccs: and (4) the nrelhod ol'
transpofiation. llespondents shall notily the receiving stale of'rajor ch'nges i, the
shiprrent plan- such as a clecision to ship the hazardous substnnce; lo arrother facilih
rvithin the salnc state- or to a facility in another strte.

b. Thc identil)" of the receiving t'acility and stale will bc tlcter'rinctl bv ltcspondcnrs
follo$ing tl.tc arvard ofthe conlracl for lien:cdiai Action constrtctiolt, Resrjolrclents shall
provitle all rclevanl in[o]'rration. inclutling inlomration un(ler lhe cltceories notcd in
perragraph'i2'a abuve. on the off-Sile shipnrcnls as soon as practicable al'ter tbt'agarcl ol-
lhs contract and br'firre the hazardoLrs subslances alc actualll.shipped.
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.13. wirhin li 'c (5) days alter Respondenrs concludc that the Remcdial Acrion has bcen fulh
perlbrnted- I{cspottdenls sha}l so notill Fl'A and shall schedulc rntl uontluct a prc-ccrrificulitrn
inspcction to be arlended by Respondents. Ill 'r\ and'l'CI:e. 

' i 
he pfc-ccltitication inspeclion shall

be follurlcd bl a rlriltcn rcport sr.rbmittcd rvithin tcn (10) davs ofthe inspection b1 a regisrcrccl
prolcssiollal engineer antl Iicspondents' Projcct Coord)nator cerlil.ring that thc I{cnredial .{ctio11
has been complctcd in lirll satisiaction of the requirenrerts oirhis OLtlcr. 11. alicr ct;nrpletion oJ'
llc prc-certificalion inspeclion antl recejpt and revierv of the wrillcrt rcport- lrl)A tlc'terrrines tl.rat
the l{cnrcdial r\clion or anv portion thereolhas not been cornpletecl in accordancc *irh this
or-der. Ijl 'A shall notifi ' l{espondcnts in uriring ol'the activirics that musl bu untlerrlkcn ro
complL-lc the liemcdjal Action and sball set ibrth in the nolicc a schcrjLrle lirl pt'rlbrnrancc ol'
srrch actir itics. Rcspottdct)ls shall pcrlornr all activitics tlesc:'iberl in rhs nqrice in accortlance
rvith the spccilicatjons atd schedulcs cstablishcd therein. l1'llPA conclLrdes- lblloiving the initial
ot any subscr;r.tcnt ccrtification of completion by Responrlents that the llenrerlial ,\ctrrr-n has bccn
lirlly., pellbnncd in accotrlrncc with this Ordcr. []PA rrav norili l lcspondcnrs tlral rhc ltemcdial
Action lras bccn firll-v pcrlirrrtcd. EPA's notificatiorr shall bc basctl on plcscni ltr.rowlcdgr-. an4
Rcspondcnts' cerrification to EPA, and shall not limit EpA's right ro perfbrm periodic revieus
pursr"rant to scction I 2 | (c) of cl.,RCl-4. 42 tJ.s.c. 9621 (c)_ or. to rakc or rerpire apy actiol thal
i n t h e j u d g n r e n t o l ' l i l ) A i s a p p r o p r i a t c a t t h e S i t c . i n a c c o r d a n c c * i t h , l 2 t . J . s . ( ' . 9 6 0 . 1 . 9 6 ( ) 6 . o r
9607 .

'1'l. tl ' ithin thirty (30) dals after Respondenrs conclutles rhar all phases ofthe \\'ork lravc been
lullv perlbrmetl- an(l lhal the Perl-orntance Stanrlarcls have bcen attained- Re.spontlenrs shall
subrnil to I:l)A a rrTitten reporl bv a registered professio|al cngincer. certifj,ing lhat tlie \vork has
bcen co:npleterl in lirl l satisfactior of thc rerlLrirctnenls of this Ordcr. IipA shall rcquire such
additional acti' it ics as may be necessary to complcre the work or EpA mar.- haseel npon prcsenr
kno*4edge and Respondents' certification to llPA. issue written notillcation ro Iicsp;ndeurs lhal
thr-'wo.k lras been completed. as appropriare. in accorclance r,r'ith the procedrrres sei fb'th in
Pamgraph 43 f.x Rcspondents' cerrilication of completiorr oJ'thc Rcnredial Action. li l)A's
notilicatiun shall not linrit EPA's r'ight to perlbrnr periutlic rcviuvs prrrsunnt to sectiorr t 2 I (c) of
L l l : l tc l .A. '+2Ll .s .c .962I(c) ,or1orake or  requi rc  anl  ac l ion that  in  t l rc ju t lunrcnl  or ' l . .pz\  js
apprttpriatc at thc Sitc. in accordance w,ith 42 tJ.S.('. 9604, 9606. or 9607.

X. F.{ILII RII'I 'O ATTAI N PIiITFOIIMAN(,Ii STANI}AITDS

45 ln the elent that liPA dctenrines that adclitional response activitjes ar-e rccessa^.ro meet
appJicabl,,' Perlor r*rrce srarrdartls, l:PA nral noliD. Respondenrs thar rdditio'al ,"rponse action,
are nccL'ssary,

46, Unlcss orher'\\ ' ise srared b;- i:l)A, wirhin lhirr)- (30) days ol'rcccipl or' noricc lionr l:p,\ rhar
additional response acrivilies are necessary to nleet any applicablc pcrrbrmancc sla:rrr.rds-
Respontlclrts slrall subnrit for approval by EPA a work plan for the adclitional responsc activities-'flrc plan shall conlilrrn 10 the applicable requirerncnts of secrio's lX. Xvl. and XVII r_rf this
Oldcl - lJpon I'iPt\'s approval of the pian pursuanl to Secrion X]V. ltcsponcltlrs slrall implernrnl
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the plan lbr atlditional response activities in accortlanct * ith the provisions and scheclu['

I  
conta i rcd lhere in.

xt. ti l '/\ PEI{Iot)lc ttE\rll i\Y

.17.  Under scct ion l2 l (c)  o f  c lRCI-A.42 i . r .s .c_ 9621(r ) .  and an.v appi icable l . tgu l : r t ioDs.  Epr \
mav rcr'iew thc Site to assurc that rhe Work pc: tbrnred pursuanr lo this Oltier adcqwrtelv protects
hutnan health and the cnliror)menl. Until such tir:rr as l' l l 'A cE'rti{les courplctiorr ol the Work-
Rcspondents shall condnct the requisitc stutlics. inlc.stigalioos. or other respoDsc actions as
dctertli lcd llecessary b-v EPA in ordcr 10 pcu'rlit EPA to conducr rhe revicrv uncler sectiol 121(c)
of (lURCl,A. As a result ofall, l-'r.ie* pcrfortled Lrnder this parag:aph. I{espontlenls nrav be
rcqrrircd to pcrfonn additional rrork or to modil'r, ,,vork previouslv pertbr.med.

xlt. Al)lln roN,,\t_ t{uSpoNS[ Acl.toNS

48. l:PA mar dcterminc that in additron 1o llrc s'ork itlentified in this Ortlrr and a[achmenrs k)
this ordei. adt{itjonal responsc aclivitics mav bc necessirlv to protrcr hunran healtl.r i.rntl the
err\ ironlncnl. ll ' EPA dclermines rhar addirional rcspolse acrivitic.s arc neccssar.\. l:l)u\ mar
rcqtrirc lluspondents 10 subn)it a *ork plan lilr additional responsc actir.ities. .FlltA mav als6
rcq!ire l{espondent(s) ro nrodili alr1- plan. design. or other deliVcrrblc requirctl bl.this order'.
inclrrding anl appror c'd nrodilications.

49. Nol later than thirty (30) days afl.el receiving liPA's notice thar additional respol)sc acri\,ities
are required prrrsuant 1o this Section. Ilespontlents shall submit a $,ork plan for the rcsponse
activities to EPA lbr revicrr and approral. upon approval by Ill iA, the u,ork plan is incorporateLl
inlo this ordcr as a requircment of tlris order and shall be an enlbrceable part ofrhis ortler.
llpon approval of the rvork plan b1, F,PA. Itespontlcnts shall inrplcment the 'nork plan accor,Jinu
10 the slandalds, specilications. and schedule iu the approvecl rlork plan. Respondcnts shall
notify IIPA ol'tlreir itttenl to perfbrm sr.rch ldciitional rcsponse ctivities rvithin ser.cn(7) L.lays
after reccipt of MA's request for rddirioral responsc aclivitie 5-.

XITI, ENDANGERN1ITNl- AND ItNlIiIt(;ENCY ITESPONSE

50. ln the event of anv actiorr or occrirrencc during the per{'orn:ance of the rvork rvhich cagses or
threatens to cause i1 release of I h:rzardous substance or r.r'hich mav presenl an jmnrediate lheill
to public health or'' iveilare or rlre c*vironmenl. Rcspondcnts shall inrmediarely. take all
appropriate actiorl to preYent. abate- or rrinin:ize thc tl eitl- and shall inrnrediarcly norili l ipA,s
l{emedial Projcct Nlanager (RPNI) or. if rhr Rplrl is nna'ailablc- EpA's /\lrernarc I(plvl. lf
neitber of tl:csc pcrsons is avajlable Resp'Jndcnts shall notil 'r tlre Lpr\ Ilegion 6 lrrcr,entiolr rnd
llesponsc llranch. I{espotrtlents shall take such action in consLrharion,"rith EPA's RpM and iI
accol'tlance witlt all app]icable provisions ol this Order- inclutling but not limited k; the llcalth
and Safety Plan and the contingenc)'Plan. ln the evenr llrat Respende'rs lail ro r;rkc appropristc
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response action as required by this Section. and IiPA takes rhar action instead. Ilespondents shall
tcimbursc f:l 'A lbr all cosls ol thc rcsponse .lctiolt not inc(msistenl rr,ith tlre NCP. Respondellts
shall par' the responsc costs in tlrc rnanner desc|ibed in Scction XXIV of this Ortler. \\ithi;r tbirtr
(30) da;,s ol' Rcspontlcnts' reccipt ol'demand lbr parrncnt and thc'l{cgionall\-preplred cosl
Suntnlar). rvhich includcs ;rll clirect anci indirccl costs i:rcured b1 l:l 'A antl the Slale and their.
contritcl0ls.

5J.  Noth ing in  rhe preceding pa 'agraph shal l  bc t lccmcd to i imi r  anr  aurhor i r r  o l '1he l rn i red
Stattes to take. direcl. ot oiclet all appropriate arctiorl to protccl hirnran health and thc cnvironrrcnr
or 10 prevent. abate. or:linimizc att actual or lhrcalcr.]cd rclease ol'hazaldous sLrbslitnce r)n. at- or
liom thc Site,

xtY. ItpA l{ltv] Fl}v t)t' suBNrrssroNS

52. 
'fhe 

Stale ol"lt-us. tirrough rhc'l 'c'xas Comnrissio' o. l:nr ironnrcnral eualitl l l CLe; uill
be providcd an opporlunit| to revieu' and cornmenl on delivcrablcs submittecl under this Order.
Alier revieu ofart'r deliverable. plan. repon or o )er ilenr *bich is rcquircd to be subntirtcd t'or
revic* and approfal pulsuanr lo rhis ordcr'. l iPA mar: (a) irppror c the sLrblnission: {b) appror c
the submission with niodillcations: (c) disapprove the subnission and dirccr l{espopdenrs lo
re-subnrit the tlocLrnrenl altcr i:rcorpolating liPA's ancl l cl:e's conrnrentsl or (d) disappr.or e thc
subnrission and assume responsibili\ ' for perlbrming all ol-an\ part of t)re responsc action_ i\s
used in this ortler. the tenrs "approval by EPA." "]iPA apprur.al-" or a sinrilar ten.n ne.lns tlr!-
actioD described in palagraph (a) or {b) of tli is paragraph.

51. ln the L'vont ofappro\itl or approval willr nrodilications br llP,\. ltcspondents shall procecrl
to lake any action reguircd by rhc plan. reporr, or other itcm. as app'ovetl or modified by } )r\.

5'1. Upon ruceipl ol a nolicc ol'disapprol'al or a requesl lbr a urodilication, l{espondcnis shall.
rvithin lourteen (14) da)'s or such longcr tlme as specilied b1, Epr\ in its norice oldisappro'al or
request fi)r nrodilicalion. corrccl the cleficicncies anrl resubmit tlre pltn. reporl. or othcr ilcm fbr.
appro'al. Notryithsranding rhe notice ofdisapproval. or irpproral rvith nrodijications,
Respondcnts shall proceed. at the direstjon of EpA. to lake an). acrion requiretl by. any
non-dcficienl portion ol lJrc subnrission.

55. If an.v submission is not a1;pror,ed by llPA, Respondents shall be d..emetl ro be in r-jolariol
of this Older.

XV. PROGItIISS ITIiPOR]'S

56. ln addition ro the orhcr dcliverubies sel lbrth in lhis ordcr. Ilespontfunts shall pror.idc
nlonlhly progress repo s to EPA rvith respccr to aclions and activitics underlakcn pursualtt lo thjs
Ordcr. ]-he plogress rcporls shall be srrbmittcd on or bc'itxe lhe tenth(10'h)tlar gfeach nr6nth
tbllor.ling the elfectitc dare olthis order. Respontlents' obli_uation to submit progre.'-s r.cpols
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conli'tues until i iPA gives Respondenls rvrilten notice under paragraph 44. A1 a nrinjmum lhese
progless rcports shall: (l) describe the actions \\hich hale bccn takc to contph riith this Onlct'
rlurirg litc prior rnonth: (2) inchrde all resnlts of sampliDg irntl tesls and all othl'r tlata leceir et1 b1
Respondcrts antl not previouslv subr]]itlcd to F-Pi\: (3) dcscribe all r,,ork planncd lirr the ncrr
nrotrtlr rrilh sclredLtles relaling such uork to thc ovelall projcct schedr.rle lirr Iti), l{r\ contpleriorr:
and (.1) descljbc all problcms e-ncounterc'd and an) anricipalijd problems- ancl actLrtl or nticip lr-d
delals. ard solutions dc'"'elopcti and implemcnrcd to a<idress anv actual of tnticipalcd problenrs
ol delar,s-

XYI .  QUAL]TY ASSUIL\NCE, SANTPI, ING ANI)  DATA ANAI, \ 'SIS

-57. Rcspondents shall use Ihe qualit)'assurallcc. qualitl,control. antl clrain o1-cu.slodl/ procctlurcs
dcscribed in thc EPA Recluircnents tbr Qualirv AssLrrancc Prcject Plans (QArlt-5)" (l:PAt?.l0rll-
0ll00i. Marr:h ?001 ) and "GLridancc lor Qualitv r\ssurance Project Plans (Qr\/(i-5)- (LPA
600/lt-9lti0I8. lrebrua l998). and aDv amendrnenrs to these documeDrs. r,rhilc cunclucrin-s all
sample collection and analysis activilies required hcrein by anv pJan. 1'o provide qu:riin.
assurance and nraintain quality control. Ilespondcnts shall:

a. lJsc ot)lY laboratories whiclr have a docnlncnted qualitv sysrurn that conrplies uith
r\NSl.'ASQC E.l-1994. "Specilicarions and Cuidelines lbr Qualitl, Sr str-'nrs lor
Environmcntal Data Collection and ErvirornlentaJ 'l 'echnologv 

l)rogranrs." (American
Nalionai Standard^ Jarruarl 5, 1995) and.'EPA Requilemsnts lbr QLralit; lvlanagcnlcltt
Plans (QA/ll-2)" (EPAi 240/B-01/002_ March 2001) or equivalcnt docrinrcnrarion as
dclcrmjned by I:PA- EPA may consider laboratories accrcditeti undcr 1[c Nationll
l.aboratory Accrcditation Program (Nlil.i\P) to n'eet the qualitY syslenr rctlr.ri: ctrerrts.

b- I:-trsLtrc that. the laboratory used by the l(espondenls lbr anall,scs. perlrrnrs according to
n melhotl or tnethods tleetrted salislactory to IiPA and subrrils all protocols to be r.rst'd lirr'
onrl]-ses to liPA at least fivc (5) dais belbre beginning analysis.

c. Ilnsutc that IlPr\ petsontrcl an(l I:l)A's authoriLe(l rcpr$cntalilcs alc allonsd lccess lr)
the laborator_v atrd personnel util ized by lhe Responc.lents lbr.analy'ses.

58. I(cspondcnts shall notil.y EPA not lcss lhan rhree (3) days in advirncc ol'anr snmple
collcction acaivil)'. At tlte rcquest of [iPA- Ilespondents shall alJow split or driplicale sanrples l0
be taken by I'iPA or its authorized represenlatives, olany samples collectcd b1 llesponclents with
regard to the Site or pursuanr tothe implemenlation ol'this order. ll.) addition- lj lr^ shall have
thc right to take any addiliooal samples lhal I:pA deems necessan.
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XVII. {]ONIPI,IANCII WITII APPLICAI]LI.] I,AWS

59. All actilities bv ltcspondents pursuant to this O:tlcr shall be pcrlblnretl in accoltlancc lirh
thc requiremerlls crl all lcclcral and stiltL'larls and :r-gulations. l:Pr\ has detcrmined that thc
activities contemplaled by this Oxler arc con"-istcnt u,ith thc National Continqencr, lrlan lN('1,).

60. Fixcepr as prolideri in secriorr l2l(t') of cliRCI.,\ ancl the NCI). rro pelirir shalJ be requilet{
lirr anv portion orthe work conducled enrirel) on-sitc. \vhsre anl porrion of rlt work rcquires
a |etlcrrl or strte pernit or appror al, Respondcnts shall sr.rbmit tinrcit applicarions and takc all
oiher actions r'lecessan t0 obtain and to conrplv $,ith all such pcrnlils or tpprovflls.

61. 
'l 'his 

Order is not. and slull not be construcd 1o be. a perrril issr.rcd pursuar)t to an1, ljetielll or
stslc stalute or regulalior.

62. All nratcrials^ renrovcd liorr thc Sitr: shall bc disposcd oJ-or trculcd al a tilcilir) approtecl b1
I IPA's l tPM and in  accor t lance ' . i lh  secr ion l2 l (dX3) of  CI iRCLA. l2 t . t .S.C.962l (c t ) ( j ) :  $ , i rh
lhs t l .S.  l iPA "Revised Ol l ' -S i re pol ic) . . ' '  OSWER I l i rccr ivc 98. t4.1 l .  Note nber  l j .  l9g7:  and
lith all ot)rer applicabie lredcral. stale, Jtd local rertLrircmcrtts.

xvl I I. IIE]\II )| A t, ptioJ[(."I. Dt,\N,\(i El{

63. All communications. v{rethet' 'wrillen or oral. liolt Rcspondcnls tr-r l-,PA shail be directetl to
IIP:\'s Runcdial Project lVlanage'r or Alternate Remedial Projecr Nlanager. Respr-rnrlents shall
submit to l ' l l)A and 'l 'c,ljQ 

onc hard copy and one clcclronic copy of aJl docunr'rts. inclucling
plans- rcpolts. itnd other correspondcnce. s'hich a:e developccl pusutni to (his Or-dcr.- antl shall
scncl these documenls by overnight mail.

l l l 'A's Remedial Projecr Manager is:
Carlos Sanchez (6S|-R)
Itenretjial Project lvlanagcr
l.lS liPr\ Region 6
14.15 Ross Avenue
I)allas, Texas 7 5202-27 33
214-665-8507

liPA's r\lternatc Rcnredial Pr.oject Manager is:
Philip Allen (65F-R,\)
I{emeriial Ploject N4anager
US EPA l{egion 6
1.l:l i l{oss Avenuc
I)al las,'l 'exas 7 5202-27 33
2 r.+-665-8516
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' fCl:Q's 
Project N4auager ts:

[ -uda Voskov.  P.( i .
Project Nlanager (M('-221 )
l e-ras Comnjssiorr on [nvironmcnta] Qr"ralitl
Ilenrcdiation l)ivision
121 00 l'}alk -15 ('ircle. I]ldg l)
Aust in .  lcxas 78751
-s I 2;239-6l6ll

6'1. l:.PA has llre unrer,ieuable li-ght to changc. its Renredial J)roie ct Mauager or Allcntate
llemedial Projcct IVtnager. If IPA clranges its Remediai l)r'oicct N4anagcr or r\ttclnate Remcdiai
I'roject Manager. EPA rvill intbrm Respondcnts in rvriting of the nanre. address. and telclrhone
number of the nerl Iienretlial Projcct Manager or n hcntale Itentctlial Projecl lr4anager.

65. f:l 'A's llPli{ and iUtcrnate RPNI shall havr' rhe authorit), law lirll;, r,cste tl in a llcme'tlial
Projecl Manager (liPM) and On-Scene Cloordinator (OSC) by thc National Conringcncv P)an. .10
(l.lr.R. Prut 300. liI 'A's l{l)lvj or Ahcrnate Ill)l\4 shall havc autlrot,itt. consistent \!i lh the
National contingcncl l)lan. to hah an1 uork rceluired b) this ordcr, ald ro rakc illr) nL-ce.\s:lr\
resporse aclion.

66. within ten ( l0) da)'s alier the effccrive date ofrlris order Ilespondents slrall dcsjenate a
Ploject coordlnator and shallsubrnit the nanre. atltlress. and relephone nunrber of thr: pruject
Coordinator to EPA fol revierv and approval. Rc'spontlcnts' Projer;t Coordirutor shall bc
rcsponsible lbr ovcrseeitrg Respondetrts' in)plcnrentation ol'this Order. Ifltcspor:dents \\ishcs tg
change his/her Projccl Coordinalor, Respondents shall provitie \\,r-i cn noricc to l.]p.,\. fi\.c (5)
days prior to changing the I'rojecr Coordinator. oflhe nanrc and qualilicarions of the rc1.,. I)rojecl
cloordirutor. Rcspondt'nts selcction ofa Projcc1 cloordi[ator s]ralJ be subject lo li.pA approral-

XIX- ACCtrSS'I'O SITE NOT O\YNED BY I{ESPONDRN'I'S

67. If the Sire. thc oll '-Sile area tlrat is 1o be used iirr access, property wherc tlocuments reqLrirctl
lo be prepatcd or nlainlaiired by this Ord('r are locatcd, or otlrer properrl' srrbject ro or al'ltclr,'d tl
thc clean r:p. is o*ned in uhole or in part by partics other rhan those bound bv rlris o'der.
I{cspondents viil l oblain- or use thsir best cl-forts to obrain- site access agreer.!lcnts liom lhc
prcsent ovyner within ten (10) days ofrhe el-l 'ective date ofthis 0rder. such ag.esmcnts shall
prolide access for EPr\. its contractors and oversight ot'l icia.ls. the state and its conlracrors. and
Respondents or l{espondent.s authoriz-cd representati}es aDd conlraclors, and such agrL-em€nts
shall specily that Rcspondenls is not EPi|s represenrative *irh respcct to liabilit.r'a:,-sociatcd \rith
Site activitics. I{espondents shall savc and holtl harmk:"ss the Unitctl Statcs arrl its olficials-
agents. ernplo\ccs. conlractors. subcontftclors. or rcpresentatiycs fol or fiom any and all clainr.s
or causes o1-action or other costs incurred bv dre uniied Statcs including bul nol limilcd ro
atlonlevs tees and other expenses of litigation an(l settlement arising liorl or on accor:nt ol acts
or omissions of llcsponclcnts. their officers. dircctors. emplol'ees- agenrs. conrrAclors.
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subconllaclol's. and anv persolts flctiltg on their behall or under their control. in carning out
activities pursuant lo this Ordcr. includine anr clains arisiog from an-v dusignation ol'
RespDndL'nts as EP.\'s autho|izcd reprcsL-ntaiiYes underseclion l0.l(e) ol'CI:R('I-A. CoPics ol
such agregrucnls shall bc provided to I-il).,\ prior to l{espondenl's inrtiatirl| ol'tield acLi|ities.
Itespoirtient's bcst et'fbns shall include prol iding reasonzrble coltpcnsalion to an_r oll-Sirc
propctt) o\\'ncr. Ifacccss agreernents are not obtaiued \yithhl the tilnc ref'er.e:rced above.
Itespontlents shall imrrediatelv notili l i l 'A of its l 'ailure to obtain access. Subjccr to rhe United
sta(cs' norr-r'cvieBable discretion. l:Pr\ nral use irs legal authoriries ro obtain access lbr the
Ilespondclrts. r' l ' lav perfornr those rcsponse aclions rvith lrlrA corrlraclors at the propcrt).in
qrLcstion. ol mav tilnr];nal!'dre'Ordcl il l lcspondents cannot oblain access agreernerrls. ll-l:l),\
pet lbrnts tltose tasks or aclir' i l ies $,ith corrlraclors and tlocs not terminilte thc Ordcr. Respondents
shallperfbnn all other actilitits not rcquirinu;.lecess to thal propertv. antl shall r.cimbr-rrse El)A-
pursuanl to Scction XXIV ol'this order. lbr allcosts incu:'red in perlixnring suclr aclivitics.
Rcspoudenls shall intcgmte the- results ol'anr such rasks undcrtaken bv l-.PA into its reports lnd
clelilerablc's. Itcspondcnls shall reirnbulsc l:l '.,\- pursuant to scution XXlv ol- rhis orclcr., l irr. all
rcsponse costs (including auome), fees) incurrcd by thc llnited states to otrtain access for
Ilespondenls-

XX. I)ATA/I)OT'tIMEN'T AVAILAtsII-ITY

(r8. Respondents nta\ assert a clainr ofbusincss conlidentialitv co\el.ing parl or ail ofthc
inlbrmation submincd 1o EPA pursunnt to rhe lctms of rhjs Order under +0 C.F.lt. 2.203.
plovidcd such claim is not ir]consistent rvirh scction 104(eX7) ol'cF]RCl,r\.42 U.s.Lt.960+(c)t7i
ol other provisioirs oflarv. ' lhis 

clainr shall be asscrted in the ltannL-r descrilretl by 40 C.lr,l{.
2.203(b) and subslanlialed bv RcspondeDts al thr time rhe claim is made. Infornration
detc'rnrincd to be conlidential by EPA rvill be given ro proteclion spccifietl in 40 c.F.R. pall 2. ll-
no such claim accornpanies the infonlration rvhen it is submiltcd to EpA. it mav be nratlc
avaiiabie 10 rhe public by F)l)A or the stare withour funher notice to rhe llespor)dc'rts-
Rcspondents s[all not assert conlrdenliality clainrs u'ith respcct to any data relared ro sile
cund i t  ior rs .  s i r r r rp l ing.  or  m()o i tur i ) lg .

69 l(espondents shall nraintain fbr tlie pcriotl drring rhiclr this Ordel is in ell 'ect. an ildcx gl'
documenls ihat Respondents claitns contain coulitlential busincss inlbrmalion. 

'fhe 
inclcx shall

contzrin- t'rrr each docunrenl, tlre datc, aurhor. addresscc. ancl subjcct of thc docurncnl. [Jpon
r,lriltcn reqnesl from EPA. Respontlenrs shall submit a copy of the index to EpA.

XXI. IINCOITD PRtrSERVA'I'ION

70. Respoldents shall prulitle to I]PA upon requust. copies ol'all tlocurrents lnd inlbrntatign
within their possession and/or contlol or thal ol'thcir contractors or agents relating to activilies at
the sile or to the implcmentation of this order, i 'cluding but not lirrited ro sampling. anall.sis,
chairi o1'custody rccords- nranil'esrs. trucking logs, rcceiprs, reports, sample trallic rotrling.
co: respo:rdencc, ol'othcr documenls ot'inlbrmation rclated to thc Work- Rc.spontlcnts shail also
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nrakc a\ajlitble to ljPA li)r purposes oI investigntiolr. infbm.rnlion galherinu. or testimonr'. rhrir
trrrpl()recs. ilgenls. or rcprescnlatives r,rith k orvlcdgc ol'rclcYanl lacls concerning lhe
pcrlbrrnancc of the \\'ork,

71. Llntil tentl0)\ears aiicr l-Pi\ plovirlcs notice purs ant ro paragr.aph.l.1. cireh llespondenr
shall pn:servc and rctain all rccor-tls and tlocuments in its possession or coDtrr)I. including the
docut]rents in thc possession or control oflheir contractors and agents on antl alier the eJ'lectite
dale ol'this oLder that reli.rte in arrl- nranucr ro lhe silc, At the conclusion ol' this docunrcnt
retcDtioir period. RespontleDts shall notif'thc unitcd strtes a1 least |tinety 190) caiendar tlal-'s
pliol to Lhe tlcslmction o1'anv such recot.ds or documents, aud upon reqLrest b), the t_lnitcrl Srates.
l{csponelents shall dclir,er any such records or documcnts to IlpA.

72. Unlil ten (10) years aller liPA provides noticc pnr.suant 10 paragraph 44 oi'this Ortlcr.
Rcspondents shall prese:-ve. anrl shall instnlct their corrrracrors flnd agents ro prcscrve, all
documcnls. rccords. and inlbnnation ol'\hfltcvcr kintl. ratrirc or dcscription rclating to the
pcrfornrance of the work. [Jpon the conclusion of this docutrent retenlion per;od. Respor']denls
shall noti11 thc Ilnitcd Stitlr:s at ]easl ninet) (90) da\s priot'to thc dcstruction ofany such recglds.
docLtmerts or inlbrmation. and- uporr retlucsl ollhc Linited Slatcs. l{espoltlcnts shall tlelir,er all
s[qh documcnts. rccords. and inlbr.mation to IjpA.

T3 Within tcn (10) dars afier lhe elfcclive date ofthis Or<ler, l{r:spontlerrts sball sutrmil a u.rittcn
ccltification to IIPA's ll l 'Nl tlrar the) have nol altercti. mutilatcd- discarrlcd. destro],L\l or
otller\\ise di.sposed o1'anY recortls. documents or otller irrlbnnation relating ro their potentjal
liability *ith regattl to the Site since notification ofporcnt;al liabilitv bi the Unired Srares or the
stalc or the fil ing ofsuit against it regarding the sitc. Respondents shall not dispose ofany such
docunlenrs rvithout prior apploYal by EpA. Respondenrs shall. upon EpA's request anrj al no
cost to EPA, deliver the docuntenrs or copies oi'the docuntenrs to EpA.

XXII. I)ELAY IN PEITII()IT]IIANCE

74 An1'dciaf in pertbnnance ofthis o*lcr thar. in HIIA's j udgnrent, is not pr.opcrll. j ustilietl b1'
Respondctrts untler lhe lcrnts ofrhis paragraph shall bc considerecl a violatiorr ol'this Order. Anr
delav in pcrfonnance ofthis Order shall not affect Rcspondents obligltions to tirlly pelform all
obligatior:s unclcr tbc tcrnrs and conditions of this Order.

75. Rcsponcleuts shall noril! l iPA ofany delay or anricipa.ed rJela_r' in perfiornring any
rcquircment ol this order. S.ch notification shall be made bl telepho,ie ro epa'i Rflvt or
Altcrn te ltPlvl within trvent" lbur (24) hours after llespontJenrs li 'st kneu or shoultl have knoln
that a delal might occur. Rr:spontlertts shall atlopt all rcasonablc r'rleasur-es to avoid or miniil izc
any suchdelav. within rhrr'e (3 ) business days aller .otiff ing i: l,A bl telephone. I{esponde'ts
shall provide \rdlten notiflcation fully describing the naturc ol rhc dcla1, ari_"- justitication for
dcla-v' anl'rcason '.-h1' Respondents should no1 be heltl strictly accouDtable for thiling 10 co'ltpl)
rvilh any relcvant rct}rile'menls of this order. the nleasurcs planne<l a:rtl taken to mininrizc thet
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- dcin. anrl a schcdLrle Ibr irrrplenrenting the nreasurcs that will be taken to rlitiqate thc etl'ecr of

I the clclal'. Inercasetl costs or expenscs associaled u,ith implcrncr'rlation ol the ucli\ i l ics callerl tbr
r in this Orrlcr i: not ajuslil icltion for any,dt'la1 in perlbrmance.

xxr t L AssUtrAN cFl ol' AB I l,tT\t' 1'o coNlPLltTH \\'ottK

76. Ilcspcrrclcnts shaLl clemorrslt'ate their abiJitl to courplele thc' \\ ork lequirccl b1 this Ordc: and
to pav all cl:rims that arisc fronr the perlbrmance olrhe \Uork bl obtaining anLl ple'senting ro I:PA
lrithin ten ( l0) da)'s al1el approval of tbe Rl)/Rr\ \tr'ork l)lan. onc of thc lb)iorving: ( I ) a
perlirrmancc bond: (2)a letter ol-cledit; (3) a guarantee b-v- a tbird partv: or (,1) internri llnarcial
inJbrnration to allos'HPr\ to delerrnine that llespondenls har,'c sulficitrtl asscts a.\'ailable to
perlbrrl the \YoIk. Resporrtlents shall deuronstrate financial assLuance in an arlount no Icss than
lhc cstimatc ol'cost lbr the renedial riesign and rerlredial action contained in the l{ecord of
Decision fin'lhe Sile. I l ' l lespondents seek lo demonstratc- ability to cornplele thc lemediul action
bv rretns ol intcntal linancial iulirrmation. or bv guarantec ol'a thifd parlt". the)- shall re-subnit
such inlblmation annually, on the anniyersary of the cffective date ofthis Order. Il IIPA
dcterrni:rcs that such tirancial inlorntation is inadcquate. Respondenl shall. rrilhin lcn ( l0) da]s
aller receipt ol- Ij l)A's notice of delenninrt;on, obtain and prescnl lo liPr\ 1or appro.. al onc ol thr
otirer threc lirrnrs ol'i inancial assurancc listed above.

77. Al lcasr tlvc (5) dals prior to commsncing anl u'ork al rhL- Sile pur.suant to lhis Ordcr.
Resl;ondcDls sboll subrrit to EPA a certil lcation that Respondcnts or thcit contlactors and
srtbcottlraclors have adctluatc insulance covclagc or hale indemuification lbr Iiabilitics lbr
injr.rries or drinages to pelsons or propell\' whiclr nra;- result lio:n thc activities lo bc conducted
by or on bchaifof Rcsponrlcnts plrrsnant to this (hdcr, Respontlerrts shall ensrrrc lhat such
i:rsurance or jndcmnification is maintainecl lbr thc duration of the Work rettrrircd bv this Onler.

XXIV, ITEIMI]UIISINI I!N-I' OI' RASPONStr COSTS

78. Rcspondenls shall reimbursc llPA and 1'Cl:Q. upon rvr.irlen demand- litr irll rcsponse costs
incurrc'd hl the United Statcs and 1-CtiQ in overseeing ltcspondents' impienrcntation ol'tlre
requtrernenls ol'lhis Order or in pr-'rfonling any response action rvhich Rcspondcnts t'ail to
perlbrm in compliance with this Order. FIPA nay submit to Respondcnts on pcriodic basis an
accourrling ol'a)l r'esponse costs inculred b; the United Srates and'I'CEQ with rcspect to this
Order, llPA's certified Agency Financial Management Syslem summan (lata (SPLJR Reporls), or
such other suillmary as certified b), EPA. shall serve as basis for pavnrcnt demands.

79. Rcsponclents shall. rvithin thirly (i0) davs ot'rcceipt ofeach liPA accounljng. rcnrit a
certil led or cashie::'s check fol the amour)l of lhosc costs- lntercst shall accrire lionr the latcr of
lhe datc lhal paynrent ofa spccilicd anounl is tlerlanded in sriting or the tjate ofthc
expendjttlrc. 

'Ihe 
inlercst rate is thc Ialc establisheci bl- tlte Departmenl of1hc'l rcasurv p rsuant

t o  3 l  U . S . C .  3 7 1 7  a n d . l  ( ' . f ' . l i .  1 0 2 . 1 3 .
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I 80. Checks shalI be rnadc payable lo the "Ilazardous Slrbslances Superlirnd''and shall rcl'ercncr'

I thc "i)alnter Berge Supcrfurd Silc (06 KI)) CERCLIS #: l 'XD068 i0.1561." ancl shall note thar il
r pcrlains to the l-lnilateral Arlministrotivc Orclcr specified by the docket nnmher. Chccks shall br

Iirrsardcd to:

liPA Supcr l'und-Palmer llerge Srpcrlirnd Sire (06 KII)
CliItCI-lS #:'l'XD068 I 0456 l
Supcrfund AccDnDting
P.O. llox 3605 82lvj
Pittsburgh, Pennsr,lvaria I 525 i
A'l"lN: CO LLICTION OFf-lCI: ]i lrOIt S LTPIiRI.'UN I)

8i. Respondents shall send copies ofcach transmi al lcltcr and check to rl.re l:IrA's RpM.

xxv. IJNI't'Iit) sTATls No.l- LtAI]Lti

82, l 'he Lhited States- bf issuarrcc of ihis Order. assumcs no liabili l) l irr anr injru'ies or damager
10 pr'r'sons or prnpertY resrrlting lronr acts or orr.rissit;ns bl Respindents, or tlieir directors.
officcrs. enrplovees, agents. repr€sentatives, successors, rssigns, contractors. or consultants in
c rryirg ou1 anY acliolr or actilit\ pursuaDr ro rhir- ordcr, Neirher EPr\ or'l 'clie nor the Linitcd
Statcs or llre State oI"l'exas rlay be tleetled 10 be a part| to any contract cnlered into by
Rcspontlents or their directDrs. ofticers. enplovees, ageDls. successols, assigns- conlmctors. or.
col'rsultants in can)itlg out nn\ action or acti\i1'1. pursuant to this Order.

XXVI. ENFORCE]\lIiN'r AND IIESEII,VATIONS

83. EPA rescrues rhe right to brin-e alr acliolr against Itesponde[rs [nder scction ] 07 of
CERCI-.,\. 42 U.S-C. 9607. for rccovery oiary resporrse costs incrmed bl the l.lnitecl Sratcs
relate'tl 1o this Order and not reimbursed bv Rrspondcnts. ' lhis 

resen,alion slrall inclrrde but nttt
[)c lirnitetl to pasl costs, direct cos1s. intlirtct costs. the costs ofovcrsitht. lhe costs o1'conrpiling
lhc cost documcnlaliotl to slpport ovclsighl cost demanr-i. as \,ell as irscrLrecl intcresl as provitlerl
in seclion 107(a) of t)liR(.'1.,'\.

8'1. Notrvithstanding any other provision olthis order. at anv time tlur.ing the rcsponse aclir.:n.
li l 'A rlay perform ils o!\n studies, complete the rcsponsc action (or an) portion of rhe rcsponsc
action) as provided in cERCLA and the NCp.:urd seek reimburselrrenr fi-om Ilespondens for its
costs. or seek anv othcr appropriate relief'.

S5 Nothing in this Orcler shall preclutle FIPA liom taking an-v arlditional erii)rcsmept acliols.
including tnodilication ofthis Ordel or issuaucc ofadclitional Ordcrs. and/or acklirional lcmedial
or rerloYal actions as I;PA nraY deem necessar), or fi onr requiring Respondents in the fulure to
perlbrm additional acriviries pu.suanl ro CLRCI,A,42 U.S.('. 9606(a). ct seQ_. or aD,r,otlter
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appl icable Jat .  l {cspont lcn ls  shal l  be l iab le under  C}- , l lC l -A sect jor r  107(a) .42 t1.S.C.9607(a) .
lbr thc costs ol anv such additional actions.

86. Notrvithstanding an1 plovision of this Ordcr', the llnjtL"d Starcs hcreby rctlins all oj irs
inlbrmation gathering. inspection ancl eDlbrccmcnt authoritics and lights undcr CIltCl-A. lt(' l{-.1
inr(l ar)'oilrel pplicablc statutcs or lcgulalions.

87.  I lcspondents shal l  bc subjcct  to  c iv i l  pcnal r ies under  sect ion l t )6(b)  ot  ( ' ) iR( lJ- . \ .  42 t t .S.C_
9606(b). ol'nol nrorc than $i2.500 lbr cach day in rvhich Ilcspr.rndc:rts willtirl l l r' iolare. r.rr lail or
tetisc to conrplv rvith lhis Oldcr *ithor:t sufficienl cause. In arltl ition. lailurc to ;rroperlv pror id<'
rcsponsc action ulder tlris Order. oI any portion hereoL *ithout sr.rfllcicnt carrsu. nrar rcsull in
l iab i l i tv  ur ide l  sect ion 107(cX3) of  CERCLA, 42 U.S.C.  9607(cX j ) .  lbr .puni t ivc t lanrages in  a l
aDrdunt ilt least eqtral to. and not nrorc than lhree timcs the anrounl ol'ir1\ cosls incr:rrcd br the
l;und as a itsr.ll l ofsucll l 'f l i lurc'to takc proper action.

88. Nothing in this Ordcl shall constitule c.rr bc construed as a release flom any r:laim. causc of
action or tlcnrald in latr or ecluitv against an)' pelson {br anv liahilitv it rnar har c arisinu out Lrl'
or  iuJr t ing i r r  an. r  r r l l  lo  t l ) r 'S; t r : .

89- Il a court issur-.s an order that invalidatcs anl p:nrision ol'this Orclcr or llntls that
Rcsponderts havc' sulficient cause nol to compl) wirh orc or ilort' pror isions of rhis ortler'.
Iiespontleuls shall rumain bound lo contply ir,' it l.r all provisions ol'this Ordcr not invalidatcd b)
lhe colrrl 's ordcr.

XXVII. ADMINIS'I'II,ATIVE R[T'OItI)

I 90. Upon reqlest b) EPA. llespondents must submit to Ll'A all ciocumenrs rslated lo llte
seleclion of the respon"-e action lbr possible inclusiol in the atlrninisrrarive recorfl l j le.

XXYIII, trFTECTIVD DATE ANI) CONIPUT,\'IION 0F I'TNII'

91. 
'l 'his 

orcler sirall be effectivc rhirl] ' (30) ila;-s after the order rs signed by the Superlr.rrrd
I)ivision Dircctol or delegatce. All times for perlbrmance ofordercd ilctiviries shall be
calculatc'd liorr this cffcctive date.

XXIX. OPPORTUNITY 'IO CONFI,II

92. I{espondcnts mar,. \ ithin fivc (5) days afier rhe datc this Ordcr is sigrrctl- rcquest il
ctlnleretrce rvith l:l '>A's llPivl andior site attorney to discr.rss tlris (Jrrlcr. l 'he eonl'crcnse shall
Occur at hPA's ltegion 6 ollice,

93. 1'he'purpose and scope of rhe conl'crencc shall bc limited to issu!'s in\olving rbc
implemcnldtion ofthe rcsponsc actions .requircd by this Order and thc ertcnr to which

t
I



Ilcspondc ls intcnd to comply *'ith this Ordcr'. i 'his conlcrcrrcs is not an evidcntjarr hearirrg-
antl does not coDslitr.lle a proceeding to challenge this Ortler- ll does not aiYt R!'spondents il r-ighl
to seek rcvie\r o1'this Orclcr. ot to seck resolurion uipotcntia) liLrbilitr'. and rro olllcial
stenognplric rccold ofthe confcrencc r,ril l be'nratle, Al arr-r.cont'erencr beltl pursuant to
Itcspontlcnts- re'qucst, Rcspontlcnts utav uppear in person or b\ :u.t truornev or othcf
]'cPi esentillrve.

9'1. Rcqucsts fbr a conl'ercnce trust bc by lelephone ibllored br \rriLtcn cr)ollmati6n naile{ thar
rh-r to: Carlos Sa'chez (65F-R). Rcmcdial P:-oje cr IVlanagcr. LtS I,_p;\ l{e_eion 6. I {.{5 l{oss
r \vcnrre.  IJa l las. ' fexas 75202-27i3.  phone nLrnrber  2 l . l -665-9507.

So orrrercd. rtrrs -7 tlal * 1a.7 . rru

Sanrucl Coleman. l).li
Superfund Division
U.S. Flnvironutental l\ 'orcction Agcncl
Region 6

- )?
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DAVID JANTES
Adnllrred n Tex$ aad Lousiana

550 Fannin Street, Suite 700
Beaumont, Texas 77701

ofirz (409) 835-5200

Ja-x 909) 83s-5201
nobih (.409) 658-1204
djames(Esbf-law'-com

May 22,2007
Via Electronic Mail and Certified Mail. Return Receiot Reouested

Joseph Compton, Esq. Email: Compton.Joseph@epamail.epa.qov
United States Environmental Protection Agency, Region 6
Superfund Division (6SF-DL)
1445 Ross Avenue, Suite 1200
Dallas, Texas 7 5202-2733

Re: United States Environmental Protection Agency; Palmer Barge Line Superfund
Site

Dear Mr- Compton:

Subject to and without prejudice to any of its rights, remedies, claims and defenses,
Higman Barge Lines, lnc. ("Higman") acknowledges receipt of the Unilateral Order for
Remedial Design and Remedial Action.

I would like to thank you for discussing the basis of EPA's contention that Higman. is a
PRP for this site in our May 16, 2007 telephone conversations. As you are aware, we have not
yet received a response to our FOIA request for the information. I now understand from our
telephone call that no new evidence has been developed against Higman and the sole basis for
considering Higman a PRP arises out of barges containing vacuum gas oil ('VGO) and No. 6
oil. The EPA now contends that VGO and No. 6 oil do not qualify for the petroleum exclusion.
I have spent the past day looking for such authority to no avajl and I would appreciate a case site
or other authority forming the basis of this contention.

My client and I assert and renew our contention that, regarding all barge transactions,
both VGO and No. 6 oil are within the exclusion. Both VGO and No. 6 crude are distillation
fractions of petroleum. as recognized by the authoritative treatise, Kirk-Othmer Concise
Encyclopedia of Chemical Technology. I enclose a copy ofpage 1494 of Volume Two of the
Founh Edition. Table l, Distillate Fractions of Petroleum explicitly lists VGO. No. 6 oil is a
component of the heavy oil. I respectfully but strenuously insist that the EPA is wrong in
reversing its earlier position on this point.

I
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Joseph Compton
May 22,2007
Page 2

Moreover, four of the five VCO and No. 6 Fuel Oil transactions Fligman had with Palmer
Barge did n.rl result in any materials being transferred to the facility. Those transactions
occurred on March 14, 1993 and March 26, 1993 and involved the barges HTCO 2302 (VGO),
HTCO 2301(VGO), GDM 264 (No.5 Fuel Oil) and S 2512 fl{o.6 Fuel Oil). On those days,
Palmer steamed the heating coils of the barges to heat the cargo and make it less viscous.
"Steaming" is simply the process of circulating steam through coils to improve the fluidity ofthe
cargo. The purpose of this practice is to make the cargo more easily discharged using the barge's
cargo pump and facilitate a quicker unloading to the refinery consignee. This unloading did not
occur at the Palmer site. If required, I can provide docum€ntation showing how this process
works and conclusively prove that none of the cargo leaves the barge during this process.

Higman has cooperated with the EPA by providing a complete disclosure of documents
in its possession conceming transactions it had with the site. Higman also provided affidavits of
two of its employees demonstrating that all but six of the transactions involved crude oil.
Higman's candor resulted in the EPA's July 25,2002 letter confirming that it was no longer
considered a PRP. The matter remained dormant for more than four years while the PRPs
conducted the Remedial lnvesrigation and Feasibility Study. A ROD was produced on
Septemb€r 25,2005. On December 29,2006, the EPA issued a Special Notice for the Remedial
Design and Remedial Action, seeking good faith offers for the site, th€ first time that Higman
learned that it was somehow again considered a PRP. Higman made a $1,000 offer, a fair offer
given its limited involvement at the site and qualification for the petroleum exclusion. It was not
until Mav 16, 2007 that Higman learned the basis upon which the EPA relied to administratively
order Higman to clean up the site.

Using EPA's own contention that VGO and No. 6 oil are not within the petroleum
exclusion, there are only two transactions upon which the EPA and the PRPs can rely to possibly
implicate Higman. The tirst is the cleaning of the barge HTCO 2302 on March 6, I994 when the
cargo tanks were stripped of their No. 6 Fuel Oil cargo. The other transaction involved the
stripping of the bilges of the rowboat fvllv JoE M. PowELL on December l, 1993. My client and
I believe that it is unjust for the EPA to order Higman to perlbrm the RD/RA when there are
numerous other potential PRPS not named in the order who have not cooperated to the same
degree as Higman, have contributed more materials to the site, and contributed materials that are
actually iisted in 40 C.F.R. g 302.4.

Higman does not concede that it ever transferred any hazardous substance to th€ Palmer
faciiity on either occasion referred to in the preceding paragraph. However, reference to the list
of chemicals of concem in the Record of Decision (e.g., Table 9, page 27) strongly suggests
that Higman could never have contributed any material to the Palmer site that cause the
incunence of response cost. On the contrary, prcsupposing Higman-related material was
transferred to the Palmer facility through the cleaning process. Higman is entitled to
demonstrate that it did not contribute to harm at the site and is entitled to an apportionment of
zero response costs. us v. Alcan Aluminum corp-, 964 F-2d 252 6'd Cir. 1992).

Additionally, Higman can produce alfdavit evidence that it was Palmer's practice to
separate oil recol)ered by it in the cleaning process and sell lhat oil. To lhat extent, oil recovered
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Joseph Compton
May 22,20{)7
Page 3

by Palmer from Higman ves.sels was not only unavailable to need remediation, but also was a
u.seful product

ln light ofthe circumstances, I believe the EPA should reconsider Higman's inclusion in
the Administrative Order to prevent this obvious injustice being worked by the EPA. I
respectfully request a private session with you to discuss Higman's liability with you at the May
3 I , 2007 meeting. Please advisE whether you are open to such a meeting-

V;ry Truly Yours,

/ ),-,1)
UW
DavifJamesI
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HARLESS R. BENTHUL
ATTORNEY

LYRIC CENTRE
440 LOUISIANA, SUITE 600

HOUSTON, T&\AS 77002

PHONE: 713-223-0030
FAX: 7ll-22]-0026

Via Facsimile @ 214-665-6a60 and
70062150 0003 4196 3980

Mr. Joseph Compton III
Associate Regional Counsei
Office of Regional Counsel (6RC-S)
U.S.E.P.A. Region 6
1445 Ross Ave.

June 18, 2007

Certified Mail Retum Receipt Requested Number

Dallas TX 75202-2733

Ref: Palmer Barge Superfund Site, port Arthur, Jefferson County. Texas

Dear Mr. Compton:

This will confirm our telephone discussion of Thursday, Jrne 14,2007, regarding
the referenced Superfund site about the EpA,s change of porition lreversing its,.t*- 

:

determination that Higman Barge Lines, Inc. was.roia poientially i"rponriil. ira,ry u,,a vt' the Palmer site because of the applicab ity ofthe comprehensive Environmentar
Response, Compensation and Liabiliiy ect C.C'ERCLA,) petroleum exclusion). Our
discussion was as follows:

I . Ycu acknowledged that, you were wrong in slating that the legal basis for the
EPA's change ofposition was the ..Vod; car",, unl furth". acinowledged that theVoda case is not ajudicial decision but a Region 6 administrative order on
consent.

2. You stated the basis for the a-gency's change of position was an EpA policy
supponed by the Office.of General Counsel (.OGC) and when I asked you toprovtde a copy of the policy and/or OGC opinion, you told me to contact the
OGC. After I suggested that the policy un,l,lo. opinion was, under the
crrcumstances, a part of the agency's demonstration of Higman,s liability, you
agreed to provide a copy ofthe policy and./or opinion.

EXHIBIT 8



Please advise me if I have mischaracterized our conversation in any material way.

I look forward to receiving the written policy and/or opinion. By copy ofthis
letter to the Remedial Program Manager, I request that it become part ofthe site file and
administrative record.

cc: Carlos Sanchez via facsimile @214-665-6660 and
requested, number 7006 2150 0003 4196 3973

cc: Kyle Shaw
David James

certified mail, retum receipt
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UNITED STATES ENVIRONMENTAL PROTECTION AT"ENCY

REGION 6
1445 ROSS AVENUE, SUITE 12OO

DALLAS, TX 75202-2733

:jul 1 2 2AA7

Harless R. Benthul
Attorney
Lyric Centre
440 Louisiana. Suite 600
Houston, Texas 77002

RE: Palmer Barge Superfund Site, Port Arthur, Jefferson County, Texas

Dear Mr. Benthul:

Thank you for your letter ofJune 18, 2007, addressing our June 14'h telephone
conversation.

As we discussed, the Agency believes that vacuum gas oil (VGO) was commingled or
otherwise intermixed with other known CERCLA hazardous substances at the Palmer Barge site.
Under CERCLA and case law interpreting its cost recovery and contribution provisions, the
commingled VGO may give rise to liability for response costs incuned. To the extent your client
brought VGO to the Palmer Barge site that was commingled with CERCLA hazardous substances
at the site, CERCLA's joint and several liability provisions may be applicable.

I am happy to discuss these matters further with you ifyou have additional questions.

Internol Address (URL) . htF:/ r{ww.6pa.gov
Bocyclo{UR€cycl.bls . Prlnted with Vegetabte OIt Bas€d Inks oo Rscyciod p-
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AFFIDAVIT OF DAVID JAiVIES

BEFORE ME, the undersigned notary public, on this day personally appeared DAVID

JAMES, who, being first duly sworn by me according to law, on his oath, deposed and stated the

following:

"My name is DAVID JAMES, and I am above the age of eighteen (19) years and have
never been convicted of a felony or crime involving moral turpitude. I am an attorney with the
firm of STEVENS BALDo FREEMAN & LlcHTy, LLp, (..the firm',) of Beaumont, Texas. In the
course of my representation of Higman Barge Lines, Ine. ("Higman"), a client of the firm in rhe
spring of 2007 before the United Staks Environmenlal Protecrion Agency (..USEpA"), I had
numerous phone calls and one in person meeting with Mr. Joseph compton. III, an attorney with
the USEPA. All of my communications with Mr. compton concerned the issue of whether
Higman was liable for response costs incurred in the remediation ofthe Palmer Barge Superfund
site at Port Arthur, Texas. The USEPA had agreed in 2002, thar Higman was nor liable for
response costs pursuant to the so-called petroleum exclusion from liability pursuant to $101(14)
of CERCLA, 42 USC $9601 ( I4).

However, the EPA subsequetrtly forwarded a Special Notice of Potential Liability and
Draff Consent Decree ("Special Notice") daled December 29, 2006. Page 2 of the Special
Notice stated, "Based on an exlensive review of records related to the release and/or disposal of
hazardous substances at the Site, EPA identified Higman Barge Line, Inc. as one of
approximately 39 PRPs that either owned, operated or contributed hazardous substances to the
Site." On January 10, 2007, I spoke with Joseph Compton of EpA Region 6 to determine rhe
basis of the December 29,2006 Special Notice. In that January 10, 200i conversation, Joseph
compton informed me tlrat the EPA had discovered new evidence conceming my client Higman.
I subsequently made a FOIA request to the EPA for the new evidence and there was no new
evidence in the EPA's response.

On May ll,2007 I received a Unilareral Administrative Order dared May 7,2007
('uAo') again asserting liability against Higman. In several telephonic discussions with Mr.
compton following issuance of the uAo to Higman and in answer to inquiries as to why the
USEPA had reversed its posirion regarding Hignran's liability, Mr. compton stated that the
change of position was based on a recent federal court case that he referred to as the " /od'
case". Mr. compton repeated this asserted basis for EPA's change ofposition in a meeting with
him at the USEPA office in Dallas, Texas on May 31, 2007, in the presence of Mr. Harless R.

I EXHIBIT 7



Benthul, attorney, of Llouston, Texas who had been retained to assist in the representation of
Higman.

Frrther, the affiant saith not."

SUBSCRIBED and SWORN TO before me on this 16,h day of January, 2008, to

which witness my hand and seal ofoffice.

Y PUBLIC FOR THE STATE OF TEXAS


