V. NOTICE TO THE STATE

26. On April 19,2007, prior 1o issuing this Order, I'PA notified the State of Texas Commission
on Lnvironmental Quality (TCEQ), that EPA would be issuing this Order,

Y. ORDER

27. Based on the foregoing. Respondents are hereby ardered, jointly and severally, 1o comply
with the following provisions. imcluding but not limited 1o all anachments 1o this Order, all
documents incorporated by reference into this Order, and al] schedules and deadlines i this
Order, attached to this Order. or incorporated by reference into this Order.

VI. DEFINITIONS

28. Unless otherwise expressly provided herein. terms used in this Order which are detined in
CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
them in the statute or its implementing regulations. Whenever terms listed below are used in this
Order or in the documents atlached to this Order or incorporated by reference into this Order, the
following definitions shall apply:

a. "CLRCLA" shail mean the Comprehensive Invironmental Response, Compensation,
and Liabihity Act of 1980. as amended, 42 U.S.C. 9601 et seq.

b. "Day" shall mean a calendar day unless expressty stated o be a working day.
"Working day" shall mean a day other than a Saturday, Sunday. or Tederal holiday. In computing
any period of time under this Order, where the last day would fall on a Saturday, Sunday. or
Federal holiday. the period shall run until the end of the next working day.

¢. "EPA" shall mean the United States Environmental Protection Apency.

d. "TCEQ™ shall mean the Texas Department on Invironmental Quality.

c. "National Contingency Plan” or "NCP* shall mean the National Contingeney Plan
promulgated pursuant to Section 105 of CERCLA. 42 11.5.C. 9605, coditfied at 40 C.F.R. Part
300, including any amendments thereto.

{. "Paragraph” shall mean a portion of this Order identified by an arabic numeral.

g. "Performance Standards” shall mean those cleanup standards, standards of control. and
other substantive requirements. criteria or limitations. identified in the Record of Decision and

Statement of Work, that the Remedial Action and Work required by this Order must attain and
maintain.




h. "Record of Decision” or "ROD" shall mean the EPA Record of Decision relating to
the Site, signed on September 30. 2003, by the Regional Administrator. 1P A Region 6. and all
anachments thereio,

L. "Remedial Action” or "RA” shall mean those activities. except for (peration and
Maintenance. to be undertaken by Respondeni(s) to implement the final plans and specitications
submitied by Respondent{s) pursuant to the Remedial Design Work Plan approved by EPA,
including any additional activities required under Sections X. X)), X11. X111, and X1V of this
Order.

J- "Remedial Design” or "RD" shal]l mean those activities to be undertaken by
Respondenti(s} to develop the final plans and specifications for the Remedial Action pursuant to
the Remedial Design Work Plan,

k. "Response Costs" shall mean all costs. including direct costs. indirect costs. and
accrued mterest incurred by the United States and the State of Texas to perform or support
respense actions at the Stie. Response costs include but are not limited 1o the costs of oy erseeing
the Work. such as the costs of reviewing or developing plans. reports and other items pursuant W
this Order and costs associated with verifying the Work.

I "Statement of Work" of "SOW* shall mean the statement of work for implementation
of the Remedial Besign. Remedial Action, and Operation and Maintenance (as needed) at the
Site, as set forth in Attachment 2 to this Order. The Statement of Work is incorporaled into this
Order and is an enforecable part of this Order,

m. "Section” shall mean a portion of this Order identified by a roman numeral and
includes one or more paragraphs.

n. "Site” shall mean the Palmer Barge Superfund Site. encompassing approximately 17
acres, located on Old Yacht Club Road on the Souih Industrial Islet in Part Arthur. Jefferson
County. Texas. as described in the Record of Decision,

0. "State” shall mean the State of Texas.

p. “United States" shall mean the United States of America.

¢. "Work" shall mcan all activitics Respondents arc required to perform under this Order.
including Remedial Design, Remedial Action. Operation and Maintenance (as needed). and any

activitics required to be undertaken pursuant to Sections VII through XXIV, and XXVl of this
Order.




VII. NOTICE OF INTENT TO COMPLY

29. Respondents shall provide. not later than five (5) days after the effective date of this Qrder.
writlen potice (o EPA's Remedial Project Manager (RPM) stating whether it (they) will comply
with the terms of this Order. It Respondents do not unequivocally commit to perform the RD
and RA as provided by this Order. they shall be deemed to have violated this Order and 10 hay e
failed or refused to comply with this Order. Respondents’ written notice shal] describe. using
facts that exist on or prior 1o the cffective date of this Order. any "sufficient cause” delenses
asserted by Respondents under sections 106(b) and 107(c}3) of CERCLA. The absence of a
response by EPA to the notice required by this paragraph shall not be deemed to be acceptance ol

Respondents’ assertions.
- |

ViHl. PARTIES BOUND

530. "This Order shall apply 10 and be binding upon cach Respondent identified in paragraph 3,
their directors, officers. employees. agents, successors. and assigns. Respondents are jointly and
severally responsibic for carrying owt all activities required by this Order. No change in the
ownership, corporate status. or other control of any Respondents shall alter any of the
Respondents” responsibilities under this Order.

31. Respondents shall provide a copy of this Order to any prospeclive 0Wners or SUCCessors
belore a controlling intercst in Respondents” assets. property rights, or stock are transferred 1o the
prospective owner or successor. Respondents shall provide a copy of this Order to each
contractor, sub-contractor. laboratory. or consultant retained to perform any Work under this
Order, within tive days atter the eifective date of this Order or on the date such services are
retained, whichever date occurs later. Respondents shall also provide a copy of this Order to
cach person representing any Respondents with respect to the Site or the Work and shalf
condition all contracts and subcontracts cntered into heveunder upon performance of the Work in
conformity with the terms of this Order. With regard to the activitics undertaken pursuant to this
Order, each contractor and subcontractor shall be deemed to be related by contract to the
Respondents within the meaning of section 107(b)(3) of CERCLA. 42 U.5.C. S607(bX3).
Notwithstanding the terms of any contract, Respondents are responsible for compliance with this
Order and for ensuring that their contractors. subcontractors and agentls comply with this Order.
and perform any Work in accordance with this Order.

32. Within five (5) days after the effective date of this Order each Respondent that owns real
property comprising all or part of the Site shall record a copy or copies of this Order in the
appropriate povernmental office where land ownership and transfer records are filed or recorded.
Respondents shall, within 15 days after the effective date of this Order, send notice of such
recording and mndexing o EPA.




33. Not later than thirty {30) days prior to any transter of any real property interest in any
property ncluded within the Site, Respondents shatl submit a truc and correet copy of the
transter document(s) to EPA_ and shall identily the transferee by name, principal business
address and cffective date of the ransfer.

IX. WORK TO BE PERFORMED

34. Respondents shall cooperate with EPA in providing information regarding the Work to the
public. Asrequested by EPA. Respondents shall participate in the preparation of such
information for distribution 10 the public and in public mectings which may be held or sponsored
by EPA to explain activities at or relating to the Site.

35. Allaspeets of the Work to be performed by Respondents pursuant to this Order shall be
under the direction and supervision of a qualified project manager the selection of which shall be
subject to disapproval by EPA. Within ten (10) days after the effective date of this Order.
Respondents shall notify EPA in writing of the name and qualifications of the project manager.
including primary support entities and staff, proposed to be used in carrving out work under this
Order. EPA will issue a notice of disapproval or an authorization to proceed. If at any time
thereafter, Respondents propose to change a project manager. Respondents shall give such notice
lo EPA and must obtain an awthorization 10 proceed from EPA before the new project manager
performs. directs. or supervises any Work under this Order. With respect to any proposed projeet
mangger. Respondents shall demonstrate that the proposed project manager has a quality system
that complies with ANSVASQC £:4-1994, ~Specifications and Guidelines for Quality Svstems
for Environmental Data Collection and Environmentat Technology Programs,” (American
National Standard. January 5. 1995), by submitting a copy of the proposed project manager’s
Quality Management Plan {(QMP). The QMP should be prepared in accordance with the
specifications set forth in “EPA Requirements for Quality Monagement Plans (QA/R-2).”
(EPA/240/B-01/002, March 2001) or equivalent documentation as determined by EPA.

36. EPA will review Respondent's selection of a project manager according to the terms of this
paragraph and Section XIV of this Order. 1f EPA disapproves of the sclection of the project
manager, Respondents shall submit to EPA within ten (10) days afier receipt of EPA's
disapproval of the project manager previously selected. a list of project managers. including
primary support entities and staff, that would be acceptable 1o Respondents. EPA will thereafter
provide written notice 10 Respondents of the names of the project managers that are acceptable 10
EPA. Respondents may then select any approved project manager from that list and shall notify
EPA ol the name of the project manager selected within ten (10) days of EPA’s designation ol
approved project managers,

37. Remedial Design/Remedial Action

a. Within thirty (30) days after Respondents obtain an authorization 10 proceed trom
EPA. Respondents shall submit a work plan for the Remedial Design and Remedial Action at the

0.




Site ("Remedial Design/Remedial Work Plan” or "RD/RA Work Plan”) to EPA for review and
approval and 10 TCEQ for review and comments, The RIYRA Waork Plan shall include a
step-by- step plan for completing the remedial design and implementing the remedy described in
the ROD and lor attaining and maintaining all requirements, including Performance Standards.
identilied in the ROD. The RI/RA Work Plan shali be developed in accordance with the ROD.
and the attached Statement of Work. The RIRA Work Plan must describe in detail the tasks
and deliverables Respondents will complete during the remedial design and remedial action
phases. and a schedule for completing the tasks and deliverables in the RD/RA Work Plan. The
major tasks and deliverables described in the RD/RA Work Plan shall include. but not be limited
to. the following: (1) a pre-final/tinal design: (2) the Field Sampling Plan (directed at measuring
progress towards meeting performance standards) (3) a Contingency Plan: (4) a Construction
Quahty Assurance Plan (CQAP): and (5) a construction schedule. The CQAP shall describe the
approach 1o quality assurance during construction activities at the Site and shall specity a guality
assurance official (QA Official). (o conduct a quality assurance program during the construction
phase of the project. Respondems shail also. within thirty (30} days after Respondents select an
approved project manager, prepare and submit to EPA for review, a Site Health and Safety Plan
for field activities. The Site Fealth and Satety Plan shall canform 1o the applicable Qccupational
Safety and lHealth Administration and EPA requirements. including but not timited to 54 Fed.
Reg. 9294,

b. Upon approval of the RIYRA Work Plan by EPA, Respondents shall implement the
RIVRA Work Plan according to the schedule in the approved RD/RA Work Plan. Any violation
of the approved RID/RA Workplan shall be a violation of this Order. Unless otherwise directed
by EPA. Respondents shall not perform further Work at the Site prior to EPA's written approval
of the RD/RA Work Plan.

¢. Upon EPA approval, the RI/RA is incorporated into this Order as a requirement of
this Order and shall be an enforceable part of this Order.

38. If Respondents secks 10 retain a construction contractor to assist in the performance of the
Remedial Action, then Respondents shall submit a copy of the contractor selicitation documents
te EPA not later than five (5) days after publishing the solicitation documents.

39. Within five (5) days afier EPA approves the RD/RA Work Plan Respondents shall noti fv
EPA in writing of the name, title, and qualifications of any construction contractor proposed to
be used in carrying out work under this Order. With respect to any proposed construction
contractor. Respondents shall demonstrate that the proposed construction coniractor has a guality
systemn that complies with ANSIFASQC 14-1994, ~Specifications and Guidelines for Quality
Systems {or Environmental Data Collection and Environmental Technology Programs.”
(American National Standard. January 5. 1995). by submiitting a copy of the proposed praject
manager’s QMP. The QMP should be prepared in accordance with the specifications set forth in
“EPA Requirements for Quality Management Plans (QA/R-2)." (EPA/240/B-01/002, March
2001) or equivalent documentation as determined by EPA. EPA shall thereafter provide written
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notice of the name(s) of the contractor(s) it disapproves. if anv. or an authorization tu proceed.
Respondents may select any contractor from that List which has not been disapproved and shall
notify LIPA of the name of the contractor selected within five (5) days of EPA’s written notice of
disapproval or authorization to proceed  1f at any time Respondents proposes (o change the
construction contractor. Respondents shall notify EPA which retains the same rights to
disapprove ot the contractor as provided in this paragraph. before the new construction contractor
performs any work under this Order. IFEPA disapproves of the selection of anv contractor as ihe
construction contractor. Respondents shall submit a list of contractors that would be aceeptable
to them to LEPA within ten (10) days afier receipt of EPA's disapproval of the contractor
previously seleeted.

40. The Work performed by Respondents pursuant to this Order shall, at 2 minimum. achicve
the Performance Standards specified in the Record of Decision.

41. Notwithstanding any action by EPA. Respondents remain fully responsible for achievement
of the Performance Standards in the Record of Decision. Nothing in this Order, or in EPA's
approval of the Remedial Design/ Remedial Action Work Plan, or approval of any other
submuission. shall be deemed 1o conslitute a warranty or representation of any kind by 1:PA that
full performance of the Remedliai Design or Remedial Action will achieve the Performance
Standards set forth in the ROD. Respondents’ compliance with such approved documents does
not foreclose EPA from seeking additional work to achieve the applicable performance
standurds.

42. Respondents shall. prior to any ofi-site shipment of hazardous substances from the Site to an
out-of-state waste management facility, provide written notification to the appropriate state
environmental official in the receiving state and to EPA’s RPPM of such shipment of hazardous
substances. However, the notilication of shipments shall not apply to any off-Site shipments
when the total volume of all shipments from the Site 1o the State will not exceed ten (10) cubne
yards.

a. The notification shall be in writing, and shall include the foltowing information, where
available: (1) the name and location of the facility to which the hazardous substances are
10 be shipped: (2) the type and quantity of the hazardous substances to be shipped: (3) the
expected schedule for the shipment of the hazardous substances: and {4) the method of
transportation. Respondents shall notify the receiving state of major changes in the
shipment plan. such as a decision to ship the hazardous substances to another facility
within the same state, or o a facility in another state.

5. The identity of the receiving facility and state will be determined by Respondents
following the award of the contract for Remedial Action construction, Respondents shall
provide all relevant information, including information under the categories noted in
paragruph 42.a above, on the ofl-Site shipments as soon as practicable after the award of
the contract and before the hazardous substances are actually shipped.
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43, Within five (5) days afier Respondents conelude that the Remedial Action has been fully
performed. Respondents shall so notify EPA and shall schedule and conduct a pre-certification
inspection Lo be attended by Respondents. EPA and TCEQ. The pre-certification inspection shail
be followed by a written report submitted within ten (10) davs of the inspection by a regisiered
prolessional engineer and Respondents™ Project Coordinator certifving that the Remedial Action
has been completed in full satisfaction of the requirements ot this Order. 1. afier completion of
the pre-certification inspection and receipt and review of the written report. FPA determines that
the Remedial Action or any portion thereof has not been completed in accordance with this
Order. 1:PA shall notify Respondents in writing of the activitics that must be undertaken to
complete the Remedial Action and shall set forth in the notice a schedule for perlormance of
such actrvities. Respondents shall perform all activities described in the notice in accordance
with the specifications and schedules established therein. If EPA concludes. following the initial
or any subsequent certification of completion by Respondents that the Remedial Action has been
fully performed in accordance with this Order. EPA may notify Respondemts that the Remedial
Action has been fully performed. EPA's notification shall be based on present knowledee and
Respondents™ certification to EPA, and shall not limit EPA's ri ght to perform periodic reviews
pursuant to section 121(c) of CERCLA, 42 U.S.C. 9621(c). or to take or require any action that
m the judgment of EPA is appropriate at the Site, in accordance with 42 U.S.C. 9604. 9606. or
9607,

44, Within thirty (30) days alter Respondents concludes that all phases of the Work have been
fully performed. and that the Performance Standards have been attained. Respondents shail
submit 1o EPA a writien report by a registered professional cngincer certifying that the Work has
been completed in tull satisfaction of the requircments of this Order. EPA shall require such
additional activities as may be necessary to complete the Work or EPA may. based upon present
knowledge and Respondents’ certification to EPA. issue wrilten notification to Respondents that
the Work has been completed, as appropriate, in accordance with the procedures set forth in
Paragraph 43 for Respondents” certification of completion of the Remedial Action. LEPA's
notification shall not limit EPA's right to perform periodic revicws pursuant (o sectiem 121(c} of
CERCLA. 42 HL.5.C. 9621(c), or to take or require any action that in the judpment of 12PA is
appropriate at the Site. in accordance with 42 U.S.C. 9604, 9606. or 9607.

X. FAILURE TO ATTAIN PERFORMANCE STANDARDS

45, In the event that EPA determines that additional TeSponse activilies are necessary to meet

applicable Performance Standards, EPA may notify Respondents that additional response actions
are nccessary,

46. Unless otherwise stated by [PA, within thiny (30) days of receipt of notice from EPA that
additional response activities are necessary to meet any applicable Performance Standards.
Respondents shall submit for approval by EPA a work plan for the additional response activities.
The plan shall conform to the applicable requirements of sections 1X. X V1. and XVl of this
Order. Upon IPA's approval of the pian pursuant to Section NIV, Respondents shall implement
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the plan for additional response activities in accordance with the provisions and schedule
contained therein.

XL EPA PERIODIC REVIEW

47. Under section 121(c) of CERCLA. 42 U.S.C. 9621(c). and any applicable regulations. EPA
may review the Site to assure that the Work performed pursuant 10 this Order adequately protects
human health and the environment. Until such time as EPA certifies completion of the Work.
Respondents shall conduct the requisite studics. investigations. or other respense actions as
determined necessary by EPA in order 10 permit EPA to conduct the review under section 121 {c)
of CERCLA. As aresult of any review performed under this paragraph. Respondents may be
required to perform additional work or to modify work previously performed.

X, ADINTIONAL RESPONSE ACTIONS

48. 1:PA may deiermine that in addition to the work identified in this Order and attachments o
this Order. additional response activitics may be necessary to protect human health and the
emvironment. IUEPA determines that additional response activitics are necessary. EPA may
require Respondents 10 submit a work plan for additional response activities, -EPPA may also
require Respondent(s) 1o modiy any plan. design. or other deliverable required by this Order.
including any approved modifications.

49. Not later than thirty (30) days after receiving EPA's notice that additional response activities
are required pursuant to this Section, Respondents shall submit 2 work plan for the response
activities to EPA for review and approval. Upon approval by EPA, the work plan is incorporated
into this Order as a requircment of this Order and shall be an enforceable part of this Order.
Upon approval of the work plan by EPA. Respondents shall implement the work plan according
to the standards, specifications, and schedule in the approved work plan. Respondents shall
notify EPA of their intent to perform such additional response activities within seven(7) days
after receipt of EPA's request for additional response activities.

XIIL. ENDANGERMENT AND EMERGENCY RESPONSE

50. In the event of any action or gecurrence during the performance of the work which causes or
threatens 1o cause a release of a hazardous substance or which may present an immediate threat
to public health or welfare or the environmenit, Respondents shall immediaiely take all
appropriate action 10 prevent. abate. or minimize the threat. and shall immediately notify EPA's
Remedial Project Manager (RPM) or, if the RPM is unavailable. EPA’s Allernate RPM. IF
neither of these persons is available Respondents shall notity the EPA Region 6 Prevention and
Response Branch. Respondents shall take such action in consulation with EPA's RPM and in
accordance with all applicable provisions of this Order. including but not limited to the Healih
and Safety Plan and the Contingency Plan. In the event that Respondents fail to 1ake appropriate
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response action as required by this Section, and EPA takes that actien instead, Respondents shall
reimburse EPA for all costs of the response action not inconsistent with the NCP. Respondents
shall pay the response costs in the manner described in Section XXV of this Order. within thirty
(30) days of Respondents’ receipt of demand for payment and the Regionally -prepared cost
summary. which includes all direct and indirect costs incurred by LPA and the State and their
contractors,

51. Nothing i the preceding paragraph shall be deemed to fimit amy authority of the United
States to take, direct. or order all appropriate action to pratect human health and the environment
of 1o prevent. abate, or minimize an actual or threatened release of hazardous substance on, at. or
from the Site.

XIV. EPA REVIEW OF SUBMISSIONS

52. The State of Texas, through the Texas Commission on Environmental Quality {TCEQ) will
be provided an opportunity to review and comment on deliverables submitted under this Order.
Alter review ol any deliverable. plan. report or other item which is required to be submitted for
review and approval pursuant 1o this Order, EPA may: (a) upprove the submission: (b) approve
the subrnission with medifications: (c) disapprove the submission and direct Respondents to
re-submit the decument after incorporating EPA’s and TCLEQ s comments; or (d) disappronve the
submisston and assume responsibility for performing all of any part of the response action. As
used in this Order. the terms "approval by EPA.” "EPA approval.” or a similar term means the
action described in paragraph (a) or (b) of this paragraph.

53. Inthe event of approval or approval with modifications by EPA. Respondents shall proveci
to take any action required by the plan, report, or other item, as approved or modified by EPA.

54. Upon receipt of a notice of disapproval or a request for a modification, Respondents shall.
within fourteen (14) days or such longer time as specified by EPA in its notice of disapproval or
request for modification, correct the deficiencies and resubmit the plan. report. or other item for
approval. Notwithstanding the notice of disapproval. or approval with modifications.
Respondents shall proceed. at the direction of EPA, to take any action reguired by any
non-deficient portion of the submission,

35. If'any submission is not approved by IPA, Respondents shall be deemed to be in violation
of this Order.

XV. PROGRESS REPORTS

56. In addition 10 the other deliverables set forth in this Order. Respondents shall provide
monthly progress reports to EPA with respect to actions and activities undertaken pursuant to this
Order. The progress reports shall be submitted on or before the tenth (10%) day of each month
following the effective date of this Order. Respondems” oblipation to submit Progress reports
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continues until EPA gives Respondents written notice under paragraph 44. Al a minimum these
progress reports shall: (1} describe the actions which have been taken to comply with this Qrder
during the prior month: (2) include all results of sampling and tests and all other data receis ed by
Respondents and not previously submitted to EPA: (3) describe all work planned for the next
month with schedules relating such work to the overall project schedule for RD/RA completion:
and {4) describe all problems encountered and any anticipated problems. and actual or anticipated
delays. and solutions developed and implemented to address any actual or anticipated problems
or delays.

XYL QUALITY ASSURANCE, SAMPLING AND DATA ANALYSIS

57. Respondents shall use the quality assurance. quality control, and chatn of custody procedures
described in the EPA Requirements for Quality Assurance Project Plans (QA/R-3) (EPA240:B-
01/003. March 2001} and “Guidance for Quality Assurance Project Plans (QA/G-5)" (EPA
600/R-98/018, February 1998). and any amendments to these documents. whike conducting alt
sample collection and analysis activities required herein by any plan. To provide quality
assurance and maintain quality control. Respondents shall:

a. Usc only laboratories which have a documented guality sysiem that complies with
ANSVASQC E4-1894, “Specifications and Guidelines for Quality Svstems tor
Environmental Data Collection and Environmental Technology Programs.” {American
National Standard, January 5. 1995) and “EPA Requirements for Quality Management
Plans (QA/R-2)" (EPA/240/B-01/002, March 2001) or eguivalent documentation as
determined by EPA. EPA may consider laboratories accredited under the National
Laboratory Accreditation Program (NELAP) to meet the quality system requirements.

b. Insure that the laboratory used by the Respondents for analyses. performs according to
a method or methods deemed satisfuctory to EPA and submits all protocols to be used for
analyses 1o EPA at least five {5) days before beginning analysis.

¢. Ensure that EPA personnel and EPA's authortzed representatives are allowed aceess to
the laboratory and personnel utilized by the Respondents for analyses.

58. Respondents shall notify EPA not less than three (3) days in advance of any sample
collection activity. At the request of EPA, Respondents shall allow split or duplicate samples 10
be taken by EPA or its authorized representatives, of any samples collecled by Respondents with
regard to the Site or pursuant to the implementation of this Order. In addition. EPA shall have
the right to take any additional samples that EPA deems necessary.
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XVIL. COMPLIANCE WITH APPLICABLE LAWS

59. All activities by Respondents pursuant to this Order shall be performed in accordance with
the requirements of all Federal and state laws and regulations. EPA has determined that the
activities contemplated by this Order are consistent with the National Contingencey Plan (NCP).

60. Except as provided in section 121{¢) of CERCLA and the NCP. no permit shall be reyuired
for any portion of the Work conducted entirely on-Site. Where any portion of the Work requires
a Federal or state permit or approval, Respondents shall submit timely applications and take afl
other actions necessary to obtain and to comply with all such permits or approvats.

61. This Order is not. and shall not be construed to be, a permit issued pursuant to any Federal or
state statute or regulation.

62, All materials removed from the Site shall be disposed o) or treated at a facility approved by
EPA’s RPM and in accordance with section 121{d)(3) of CERCLA. 42 U.S.C. 9621(d)}(3): with
the LS. EPA "Revised Off-8ite policy.” OSWER Directive 9834.11. November {3, 1987: and

with all other applicable Federal. state, and local requirements.

XV REMEDIAL PROJECT MANAGER

63. All communications, whether written or oral, from Respondents 1o EPA shall be directed 1o
EPA's Remedial Project Manager or Alternate Remedial Project Manager. Respondents shall
submit to EPA and TCEQ one hard copy and one clectronic copy of all documents. including
plans. reports, and other correspondence. which are developed pursuant 1o this Order. and shall
send these documents by overnight mail.

EPA's Remedial Project Manager is:
Carlos Sanchez {(6SI°-R)

Remedial Project Manager

US IEPA Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733
214-665-8507

EPA’s Alternate Remedial Project Manager is:
Philip Aller (68F-RA)

Remedial Project Manager

US EPA Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

213-665-8516
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TCEQs Project Manager is:

Luda Vaskov. P.G.

Project Manager {MC-221)

Texas Commission on Environmental Quality
Remediation Division

12160 Park 35 Circle. Bldg D

Austn, Texas 78753

$12/239-6368

64, LIPA has the unreviewable right to change its Remedial Project Manager or Alternate
Remedial Project Manager. If EPA changes its Remedial Project Manager or Alternate Remedial
Project Manager. EPA will inform Respondents in writing of the name, address. and telephone
number of the new Remedial Project Manager or Alternate Remedial Project Manager.

65. EPA's RPM and Alternate RPM shall have the anthority lawfully vested in a Remedial
Project Manager (RPM) and On-Scene Coordinator (OSC) by the National Contingency Plan. 40
C.F.R. Part 300. EPA’s RPM or Alternate RPM shall have authority, consistent with the
National Contingency Plan. to halt any work required by this Order, and to take any necessary
response action.

66. Within ten (10) days afier the effective date of this Order, Respondents shall desi gnate a
Project Coordinator and shall submit the name, address, and telephone number of the Project
Coordinalor ta EPA for review and approval. Respondents’ Project Coordinator shall be
responsible for overseeing Respondents™ implementation of this Order. If Respondents wishes 1o
change his/her Project Coordinator, Respondents shall provide written notice to EPA. five (3)
days prior to changing the Project Coordinator, of the name and qualifications of the new Project
Coordinator. Respondents selection of a Project Coordinator shall be subject 1o EPA approval.

XIX. ACCESS TO SITE NOT OWNED BY RESPONDENTS

67. If the Site. the oft-Site area that is to be used for access, property where documents required
to be prepared or maintained by this Order are located, or other property subject 1o or affected by
the clean up. is owned in whole or in part by partics other than those bound by this Order.
Respondents will obtain, or use their best efforts to obtain. site access agreements from the
present owner within fen (10) days of the effective date of this Order. Such agreements shall
provide access for EPA. its contractors and oversight officials, the state and its contractors. and
Respondents or Respundents authorized representatives and contractors, and such agreements
shall specify that Respondents is not EPA's representative with respect to liability associated with
Site activities. Respondents shall save and hold harmless the United States and its officials.
agents. employees. contractors, subcontractors, or representatives for or from any and all ¢laims
or causes of action or other costs incurred by the United States including but not limited 1o
attorneys fees and other expenses of litigation and settlement arising from or on account of acts
or vmissions of Respondents, their ofticers, directors, employees. agents, contractors,
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subcontractors, and any persons acting on their behalf or under their control. tn carrying out
activities pursuant to this Order. including any claims arising from any designation of
Respondents as EPA's authorized representaiives under section 104(e) of CERCLA. Copics of
such agreements shall be provided o EPA prior 1o Respondent's initiation of field aclivities.
Respondent's best efforts shall include providing reasonable compensation to any ofi-Site
property awner. I access agreements are not obtained within the time referenced above.,
Respondents shall immediatety notify EPA of its failure 1o obtain access. Subject to the United
States' non-reviewable discretion. EPA may use i1s legal authorilies to obtain access for the
Respondents. may perform those response actions with EPA contractors at the property in
question, or may terminate the Order it Respondents cannot obtain access agreements. I EPA
performs those tasks or activilies with contractors and docs not Lerminate the Order. Respondents
shall perform all other activities not requiring secess to that property. and shall reimburse EPA.
pursuant 10 Scction XXIV of this Order. for all costs incurred in performing such activitics,
Respondents shall integrate the results of any such tasks undertaken by EPA into its reports and
deliverables. Respondents shall reimburse EPA. pursuant to Section XXV of this Order, for ull
response costs (including attorney fees) incurred by the United States to obtain access for
Respondenis,

XX. DATA/DOCUMENT AVAILABILITY

68. Respondents may assert a claim of busincss confidentiality covering part or all of the
inlormation submitted to EPA pursuant to the terms of this Order under 40 C.F.R, 2.203.
provided such claim is not inconsistent with section 104(e)X7) of CERCLA. 42 U.8.C. 960Hc)7)
or other provisions of law. This claim shall be asseried in the manner described by 40 C.F.R.
2.203(b) and substantiated by Respondents at the time the claim is made. Information
determined to be confidential by EPA will be given to protection specified in 40 C.F.R. Part 2. I
no such claim accompanies the information when it is submitted to EPA. it may be made
available to the public by EPA or the state without further notice to the Respondents.
Respondents shall not assert confidentiality claims with respect to any data related to Site
conditrons, sumpling. or monitoring,

69. Respondents shall maintain for the period during which this Order is in effect. an index of
documents that Respondents claims contain confidential business information. The index shall
contain, for each document, the date, author, addressee. and subject of the document, Upon
written request from EPA, Respondents shall submit a copy of the index to EPA.

XXIL. RECORD PRESERVATION

70. Respondents shall provide to EPA upon request. copies ol all documents and information
within their possession and/or control or that of their contractors or agents relating To activities at
the Site or to the implementation of this Order, including but not timited to sampling. analysis,
chain of custody records. manifests. trucking logs, receipts, reports, sample traffic routing.
correspondence, or other documents or information related to the Work. Respondents shall also
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make avalable to EPA for purposes of investigation, information gathering. or testimeny. their
employees. agents, or representatives with knowledge ol relevant facts concerning the
pertormance of the Work,

71. Uniil ten {10) years after LPA provides notice pursuani to paragraph 44, each Respondent
shall preserve and retain all records and documents in its possession or contral, including the
documents in the possession or control of their contractors and agents on and after the effective
daie of this Order that refate in any manner 1o the Site. At the conclusion ol this document
retention period, Respondents shall notify the United States at least ninety {90) calendar days
prior to the destruction of any such records or documents, and upen request by the United States.
Respondents shall deliver any such records or documents to FPA.

72. Until ten (10) years after :PA provides nolice pursuant to paragraph 44 of this Order.
Respondents shall preserve. and shall instruct their contraciors and agents to preserve, all
documents. records. and information of whatever kind. nature or description relating to the
performance of the Work. Upon the conclusion of this document retention period, Respondents
shall notify the United States at least ninety (90) days prior to the destruction of any such records.
documents or information. and. upon request of the United Stares. Respondents shall deliver all
such documents, records, and information 1o EPA.

73. Within ten (10) days after the effective date of this Order, Respondents shall submit a written
certification 16 EPA's RPM that they have not altered. mutilated. disearded, destroyed or
otherwise disposed of any records, documents or other information retating to their potential
habthity with regard to the Site since notification of potential liability by the United States or the
State or the filing of suit against it regarding the Site. Respondents shall not dispose of any such
documents without prior approval by EPA. Respondents shall, upon EPA's request and at no
cost to EPA, deliver the documents or copies of the documents to EPA.

XXIH. DELAY IN PERFORMANCE

74. Any delay in performance of this Order that, in EPA's judgment, is not properly justified by
Respondents under the terms of this paragraph shall be considered a violation of this Order. Any
delay in performance of this Order shall not affect Respondents obligations to tully perform all
obligations under the terms and conditions of this Order.

75. Respondenis shali notify EPA of any delay or anticipated delay in performing any
requirement ol this Order. Such notification shall be made by telephone 10 EFA’s RPM or
Alternale RPM within twenty four (24) howrs after Respondents first knew or should have known
that a delay might occur. Respondents shall adopt all reasonable measures to avoid or minimize
any such delay. Within three (3) business days afler notifying EPA by telephone. Respondents
shall provide written notification fully describing the nature of the delay any justilication for
delay, any reason why Respondents should not be held strictly accountable for failing 1o comply
wilh any relevant requirements of this Order, the measures planned and taken to minimize the
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delay. and a schedule for implementing the measures that will be taken o mitigate the effect of
the delay. Increased costs or expenses associated with implementation of the activities called tor
1 this Order 15 not a justification for any delay in performance.

XXIIL ASSURANCE OF ABILITY TO COMPLETE WORK

76. Respondents shall demonstrate thetr ability to complete the Work required by this Order and
to pay all claims that arise from the performance ot the Work by obtaining and presenting 1o EPA
within ten (10) days afier approval of the RIDRA Work Plan, one of the {ollowing: (1) a
performance bond: (2) a letter of credit; (3} a guarantee by a third parly: or (4) internal financial
information to allow EPA to determine that Respondents have sufficient assets available to
perform the Work. Respondents shall demonstrate financial assurance in an amount no [ess than
the cstimate of cost for the remedial design and remedial action contained in the Record of
Decision for the Siie. If' Respondents seek to demonstrate ability to complete the remedial action
by means of internal financial information, or by guarantee of a third party. they shall re-subriit
such information annually, on the anniversary of the effective date of this Order. If EPA
determines that such financial information is inadequate, Respondent shalt. within ten (10} days
after receipt of EPA's notice of determination, obtain and present to EPA for approval one of the
other three forms of financial assurance listed above.

77. At least five (5) days prior to commencing any work at the Site pursuant 1o this Order,
Respondenis shall submit to EPA a certification that Respondents or their contractors and
subcontractors have adequate insurance coverage or have indemnification for hiabilities for
injuries or damages 1o persons or property which may result from the activities to be conducted
by or vn behalf of Respondenis pursuant to this Order. Respondents shall ensure that such
insurance or indemnification is maintained for the duration of the Work required by this Order,

AXIV. REIMBURSEMENT OF RESPONSE COSTS

78. Respondents shall reimburse EPA and TCLQ, upon written demand, for all response costs
incurred by the United States and TCEQ in overseeing Respondents’ implementation of the
requircments of this Order or in performing any response action which Respondents fail 1o
perform in compliance with this Order. EPA may submit to Respondents on a periodic basis an
accounting o all response costs incurred by the United States and TCEQ with respect to this
Order. EPA's certified Agency Financial Management Systemn summary data (SPUR Reports), or
such other summary as certified by EPA. shall serve as basis for payment demands.

79. Respondents shall, within thirty (30) days ot receipt of cach EPA accounting, remit a
certified or cashier’s check for the amount of those costs. Interest shall acerue trom the later of
the date that payment of a specified amount is demanded in writing or the date of the
expenditure. The interest rate is the rate established by the Department of the Treasury pursuant
1031 US.C.3717and 4 C.F.R. 102.13.
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80. Checks shalt be made pavable to the “Hazardous Substances Superfund”and shall reference
the “Palmer Barge Superfund Site (06 KB) CERCLIS #: TXD068104561.7 and shall note that it
pertains to the Unilateral Admintstrative Ovder specified by the docket number. Checks shall be
[orwarded to:

LLPA Superfund-Palmer Barge Superfund Site (06 K13)
CERCLIS # TXD06810456]

Superfund Accounting

P.O. Box 360582M

Pittsburgh, Pennsylvania 15251

ATIN: COLLECTION OFFICER IFOR SUPERFUND

8i. Respondents shall send copies of cach transmittal letter and check to the EPA's RPM.
XXY. UNITED STATES NOT LIABLE

82. The Lhnited States. by issuance of this Order, asswmes no liability for any injuries or damages
10 persons or property resultimg [fom acts or omissions by Respondents, or their directors.
officers. employees, agents, represeniatives, successors, assigns, contractors, or consultants in
carrying out any action or activity pursuant to this Order. Neither EPA or TCEQ nor the United
States or the State ol "Fexas may be deemed to be a party to any contract entered into by
Respondents or their directors. officers, employees, agents, SUCcessors, assigns, contractors, or
consultants in carrying out any action or activity pursuant to this Order.

XXVI, ENFORCEMENT AND RESERVATIONS

83. EPA reserves the right to bring an action against Respondents under scction 107 of
CERCLA. 42 U.S.C. 9607. for recovery of any response costs incurred by the United States
retated to this Order and not reimbursed by Respondents. This reservation shall include but not
be limited 1o past costs, direct costs, indirect costs. the costs of oversight, the costs of compiling
the cost documentation Lo support oversight cost demand. as well as accrued interest as provided
in section 107(a) of CIERCLA.

84. Nowwithstanding any other provision of this Order. at any time during the response action,
EPA may perform its own studies, complete the response action {or any portion of the response
action) as provided in CERCLA and the NCP. and seek reimbursement from Respondents for its
costs, or scek any other appropriate relief.

85. Nothing in this Order shall preclude EPA from taking any additional enforcement actions.
including modification of this Order or issuance of additional Orders. and/or additional remedial
or removal actions as EPA may deem necessary, or from requiring Respondents in the future 1o
perform additional activities pursuant to CERCLA. 42 U.S.C. 9606(a). et seq.. or any other
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applicable law. Respondents shall be liable under CERCLA section 107¢a). 42 U5.C. 9607(a).
for the costs of any such additional actions.

86. Notwithstanding any provision of this Order, the United States hereby retains all of s
information gathering. inspection and enforcement avthorities and rights under CERCLA. RCRA
and any other applicable statutes or regulations.

87. Respondents shall be subject 1o civil penalties under section 106(b) of CERCLA, 42 US.C.
9606(b}). of not mere than $32.500 for cach day in which Respondents willtully viokate. or fail or
refuse to comply with this Order withowt sufficient cause. In addition. failure 1o properly provide
response action under this Order. or any portion hereof. withowt sufficient cause. may resalt in
Hability under section 107(c)(3) of CERCLA, 42 U.8.C. 9607(c)(3). for punitive damages in an
amount al least equal to. and not more than three times the amount of any costs incurred by the
Fund as a result of such failure to take proper action.

88. Nothing tn this Order shall constitute or be construed as a release from any claim. causc of
action or demand In faw or equity against any person for any liability it may have arising out of
or relating in any way to the Site.

89. If a courl issues an arder that invalidates any provision of this Order ar finds that
Respondents have sufficient cause not to comply with onc or more provisions of this Order.

Respondents shall remain bound to comply with all provisions ol this Order not invalidated by
the cowt's order.

XXVII. ADMINISTRATIVE RECORD

90. Upon request by EPA. Respondents must submit to EPA all documents related to the
selection of the response action for possible inclusion in the administrative record file.

XXVHL. EFFECTIVE DATE AND COMPUTATION OF TIME
91. This Order shall be effective thirty (30} days afier the Order is signed by 1the Superlund

Division Director or delegatee. All times for performance of ordered activities shall be
calculated from this effective date.

XXIX. OPPORTUNITY TO CONFER
92. Respondents may. within five (5) days after the date this Order is signed. request a
conference with EPA’s RPM and/or site attorney 10 discuss this Order. The conference shall

occur at EPA’s Region 6 oftice,

93. The purpose and scope of the conterence shall be limited to issucs involving the
implementation of the response actions required by this Order and the extent to which
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Respondents intend to comply with this Order. This conference is not an evidentiary hearing.
and does not consiitne a proceeding to chabenge this Order. 1t does not give Respondents a right
to seek review of this Order. or to seck resolution of potential lability. and no official
stenographic record of the conference will be made. At any conterence held pursuant to
Respondents™ request, Respondents may appear in person or by an altorney or other
representative.

94. Requests for a conference must be by telephone followed by wrilten confirmation mailed that

day to: Carlos Sanchez {6SF-R). Remedial Project Manager, US EPA Region 6. 1445 Ross
Avenue. Dallas, Texas 75202-2733. phone number 214-665-$507.

So Ordered. this _zg day of f/ﬂ E{ . 2007

. L . Ny
v 1 (el Willga, (aling
Samuel Coleman. P.:£ Director
Superfund Division
U.S. Environmental Protection Agency
Region 6

1
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Davin JAMES
STEVENS Admurred in Texas and Lowsiana
BALDO 530 Fannin Street, Suite 700
F REEMAN Beaumont, Texas 77701
effice (409) 835-5200

LIGHTY Jaxe (409) 835-5201

A Lsreen LIAUTITY PARTMERSIT 3 .
ATTORNEYS AT Law ??f't)f?z/e (409) 658-7204
djames{@sbf-law.com

May 22, 2007
Via Electronic Mail and Certified Mail, Return Receipt Requested

Joseph Compton, Esgq. Email: Compton.Josephiziepamail.epa.gov
United States Environmental Protection Agency, Region 6

Supertund Division (6SF-DL)
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

Re:  United States Environmental Protection Agency; Palmer Barge Line Superfund
Site

Dear Mr. Compton:

Subject to and without prejudice to any of its rights, remedies, claims and defenses,
Higman Barge Lines, Inc. (*Higman™) acknowledges receipt of the Unilateral Order for
Remedial Design and Remedial Action.

I would like to thank you for discussing the basis of EPA’s contention that Higman. is a
PRP for this site in our May 16, 2007 telephone conversations. As you are aware, we have not
yet received a response to our FOIA request for the information. 1 now understand from our
telephone call that no new evidence has been developed against Higman and the sole basis for
considering Higman a PRP arises out of barges containing vacuum gas oil (‘VGO”) and No. 6
oil. The EPA now contends that VGO and No. 6 oil do not qualify for the petroleum exclusion.
[ have spent the past day looking for such authority to no avail and I would appreciate a case site
or other authority forming the basis of this contention.

My client and I assert and renew our contention that, regarding all barge transactions,
both VGO and No. 6 oil are within the exclusion. Both VGO and No. 6 crude are distillation
fractions of petroleum. as recognized by the authoritative treatise, Kirk-Othmer Concise
Encyclopedia of Chemical Technology. 1 enclose a copy of page 1494 of Volume Two of the
Fourth Edition. Table 1, Distillate Fractions of Petroleum explicitly lists VGO. No. 6 oil is a
component of the heavy oil. [ respectfully but strenuously insist that the EPA is wrong in
reversing its earlier position on this point.

EXHIBIT 6




Joseph Compton
May 22, 2007
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Moreover, four of the five VGO and No. 6 Fuel Oil transactions Higman had with Palmer
Barge did not result in any materials being transferred to the facility. Those transactions
occurred on March 14, 1993 and March 26, 1993 and involved the barges HTCO 2302 (VGO),
HTCO 2301(VGO), GDM 264 (No. 5 Fuel Oil) and S 2512 {No. 6 Fuel Qil). On those days,
Palmer steamed the heating coils of the barges to heat the cargo and make it less viscous.
“Steaming” is simply the process of circulating steam through coils to improve the fluidity of the
cargo. The purpose of this practice is to make the cargo more easily discharged using the barge’s
cargo pump and facilitate a quicker unloading to the refinery consignee. This unloading did not
occur at the Palmer site. If required, I can provide documentation showing how this process
works and conclusively prove that none of the cargo leaves the barge during this process.

Higman has cooperated with the EPA by providing a complete disclosure of documents
in its possession concerning transactions it had with the site. Higman also provided affidavits of
two of its employees demonstrating that all but six of the transactions involved crude oil.
Higman’s candor resulted in the EPA’s July 25, 2002 letter confirming that it was no longer
considered a PRP. The matter remained dormant for more than four vears while the PRPs
conducted the Remedial Investigation and Feasibility Study. A ROD was produced on
September 25, 2005. On December 29, 2006, the EPA issued a Special Notice for the Remedial
Design and Remedial Action, seeking good faith offers for the site, the first time that Higman
learned that it was somehow again considered a PRP. Higman made a $1,000 offer, a fair offer
given its limited involvement at the site and qualification for the petroleum exclusion. 1t was not
until May 16, 2007 that Higman learned the basis upon which the EPA relied to administratively
order Higman to clean up the site.

Using EPA’s own contention that VGO and No. 6 oil are not within the petroleum
exclusion, there are only two transactions upon which the EPA and the PRPs can rely to possibly
implicate Higman. The first is the cleaning of the barge HTCO 2302 on March 6, 1994 when the
cargo tanks were stripped of their No. 6 Fuel Oil cargo. The other transaction involved the
stripping of the bilges of the towboat M/V JOE M. POWELL on December 1, 1993. My client and
[ believe that it is unjust for the EPA to order Higman to perform the RD/RA when there are
numerous other potential PRPs not named in the order who have not cooperated to the same
degree as Higman, have contributed more materials to the site, and contributed materials that are
actually listed in 40 C.F.R. § 302.4.

Higman does not concede that it ever transferred any hazardous substance to the Palmer
facility on cither occasion referred to in the preceding paragraph. However, reference to the list
of chemicals of concern in the Record of Decision (¢.g., Table 9, page 27) strongly suggests
that Higman could never have contributed any material to the Palmer site that cause the
incurrence of response cost. On the contrary, presupposing Higman-related material was
transferred to the Palmer facility through the cleaning process, Higman is entitled to
demonstrate that it did not contribute to harm at the site and is entitled to an apportionment of
zero response costs. US. v, Alean Aluminum Corp., 964 F.2d 252 (S'd Cir. 1992).

Additionally, Higman can produce affidavit evidence that it was Palmer's practice to
separate oil recovered by it in the cleaning process and sell that oil. To that extent, oif recovered




Joseph Compton
May 22, 2007
Page 3

by Palmer from Higman vessels was not only unavailable to need remediation, but also was a
useful product

In light of the circumstances, | believe the EPA should reconsider Higman'’s inclusion in
the Administrative Order to prevent this obvious injustice being worked by the EPA. [
respectfully request a private session with you to discuss Higman’s liability with you at the May
31,2007 meeting. Please advise whether you are open to such a meeting.

Very Truly Yours,

David/James

DIt
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1494 PETROLEUM

Steam flooding ran greatly increage the recovary of high viscosity
crude oils by hegt thinning. This increases afl mobility in the reser.
voir. The sddition of uras and iror sulfate or nickal componnds is
said te furthar lower the viscosity of the crude ogl. Surfactant foam.
ing agents can be used to reduce the mability of the high temperature
steam. Because some beavy crude vils have relatively high acid num-
bers, it is not surprising that addition of alkatine agents to high tem-
perature steam ean increage recavery of these gils,

Other Technologies

ci! displacement efficiency (see alsg BrorEMEDLATION).

The in situ combustion method of enhanced qil recovery through
air injection is a chemically corplex process. There are three types
of int site combustinn: dry, reverse, and wet. Jg the first, air injection
results in ignition of crude gil and continued afr injection moves the
combustion front toward production wells. Temperaturea can reach
300-650°C. Ahead of the combustion Front is 5 90-180°C steam gone,
the temperature of which depends on pressure in the il reservoir,
Zones of ot watar, hydrocarhon #ases, and finally oil propagats ahead
of the gteam zone ty the production well.

The oil zome i faitly eool, and in a viscous il reservoir this can
result in lictle oil movement (Liguid blocking). Raverse camnbustion

In wet combustion, water is injectad concurrentiy and siternately
with air, extending the stoam Zome apd aiding heat transfer tg the
ecude ail reducing oil viscosity. This can decrease injected air:produced
oii ratio and improve project econonics,

JOHN K BORCHARDT
Shelt Chemical Company

-+ Morilis, Oif Gas o, 51 (Bapt_ 26, 1994).

7 H. Smith, Surfoctant-Based Mobulity Control-~ Progregs in Miscibie-Flosd
Enhgnced 0il Recsvery, ACS Symposium Series No 373, Amesican Chemi-
cal Sociaty, Waahington, D.C, 1988,

< 5. Sorbis, Palymer-Improved O Recovery, Blackin and Son, Lid., London,
15391,

- L. Schramm, ed., Foams- Fundomentats and Apnlications in the O)f Industry,
Amevican Chemical Sotiety, Washington, D.C., 1994

LEFINERY PROCESSES, SURVEY

-+10n depend an the urigin and properties of crude petraleum.

When petroleum oceurs in a reservoir that allows the crude mate-
1al te be recoversd by pumping operations as a Eree-ﬂuwing dark-to-
aht colored liguid, it [s often referred to as conventionei petrolenry.

DEELEUL /7 0. dmiLE

Table 1. Distillation Fractions of Patroleum

Fraction B"ﬂin& R
kght naphtha =11 150
gasoline ~1ta1gg
heavy anpbtha 130-205
kerdene 206- 26g
Btave gil 205-pag
light gaa oil 260-315
heavy gas ojl 315425
tubricating ail >400
vRCuum gus oil 425-600
residuum >60a

—_—

Heavy oil differs from conventional Petrolearn in that its flow proper-
tieg are reducad and it is much more difficult to recover from the gub.
surface reservoir. These materialg have a much higher vigcosity and
lower API (American Petroleum [nstitute) gravity than conventional
petroleum.

Heavy oil generaily has an APl gravity of lesa than 20 degrees
and vsually, but not always, a sulfur content of >23% by weight Extra
heavy il ocears in the near-solid state and is virtually incapable of
free flow under ambient conditions. Bitumen, often referred to ag
native asphalt, is 2 subclass of extra heavy oi} and js frequently found
as the orgaric filling in pores and crevices of sandstones, Hmestones,
or argillaceous sediments.

A residuum, often sheortened to resid, is the residue ubtajned
frem petroleum after nondestructive distillation has removed afl the
volatile materials. The teraperature of the distiliation is usually below
345°C because the rate of thermal decomposition of petrolenm con-
stituents i substagtial ahnve 3607 Towprubures as bigh us 425°C
can be employed in vecuym distillation. When such termperatures are
employed and thermal decornposition occurs, the residuum is wsuaily
referred to as pitch,

Asphalt, prepared from petroleum, often resembles bitumen. When
asphalt is produced hy distillation, the product is called residual, or
straight-run, asphalt. However, if the asphalt is prepared by solvent
extraction of residua or by Iight hydrocarhen (propane) precipitation,
or if it is blown or otherwise treated, the name should be modified
accordingly to quakify the product, eg, propane asphait.

Sour and sweet #re terms referring te a crude oil’s approximate
sulfur content, which relates to odor, A crude ol that has a high sulfar
tantent wvsyally contains bydrogen sulfide, H,5, snd/or mereaptans,
RSH; it i called sour. Without this dizagreeehle odor, the crude o is

Jjudged sweet.

General refinary steps are given in Figure 1.

Desalting and Dewatering

Crude oil is recovered From the reservoir mixed with a variety of
substances; gases, water, and dirt (mninerals). Refining actually com-
mances with the production of Fluids from the well or reservoir and 1s
followed by pretreatment operations that are applied to the crude oil
either at the refinery or Pprior to transportation.

Field separation, which accurs at 5 field site near the recovery
operation, ia the first attempt to remove the pases, watey, and dirt
that accompany erude oit coming from the ground,

Desalting is a water-washung operation performed at the produc
tien field and at the refinery site for additiona) crude oif cleanup.

The waual practice i3 to blend crude oils of similar characteristics,
althaugh fluctuations in the properties of the individual cruda oils
may cause significant variations in the propertias of the blend over
a period of time. Blending -several crude oils prior to refining can
eliminate the fraquent need tq change the processing conditions that
may be required to process each of the erude oils individually.
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PHONE: 713-223-0030

HARLESS R. BENTHUL

ATTORNEY
LYRIC CENTRE
440 LOUISIANA, SUITE 600
HOUSTON, TEXAS 77002

June 18, 2007

Via Facsimile @ 214-665-6460 and Certified Mail Retum Receipt Requested Number
7006 2150 0003 4196 3980

Mr. Joseph Compton 111

Associate Regional Counsel

Office of Regional Counsel {6RC-S)
US.E.P.A. Region 6

1445 Ross Ave,

Dallas, TX 75202-2733

Ref: Palmer Barge Superfund Site, Port Arthur, Jefferson County, Texas

Dear Mr. Compton:

This will confirm our telephone discussion of Thursday, June 14, 2007, regarding
the referenced Superfund site about the EPA’s change of position (reversing its prior
determination that Higman Barge Lines, Inc. was not a Potentially Responsible Party vis
a vis the Palmer site because of the applicability of the Comprehensive Environmental

Response, Compensation and Liability Act (“CERCLA™) petroleurn exclusion). Our
discussion was as follows:

I. You acknowledged that, you were wrong in stating that the legal basis for the
EPA’s change of position was the “Voda case” and further acknowledged that the

Voda case is not a judicial decision but a Region 6 administrative order on
consent,

2. You stated the basis for the agency’s change of position was an EPA policy
supported by the Office of General Counsel (*OGC”) and when I asked you to
provide a copy of the policy and/or OGC opinion, you told me to contact the
OGC. After | suggested that the policy and/or opinion was, under the
circumstances, a part of the agency’s demonstration of Higman’s liability, you
agreed to provide a copy of the policy and/or opinion.

EXHIBIT 8
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Please advise me if | have mischaracterized our conversation in any material way.

I look forward to recetving the written policy and/or opinion. By copy of this
letter to the Remedial Program Manager, [ request that it become part of the site file and
administrative record.

R. Benthul

ce: Carlos Sanchez via facsimile @ 214-665-6660 and certified mail, return receipt
requested, number 7006 2150 0003 4196 3973

cc: Kyle Shaw
David James

L
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JUL 12 2007

Harless R. Benthul
Attorney

Lyric Centre

440 Louisiana, Suite 600
Houston, Texas 77002

RE: Palmer Barge Superfund Site, Port Arthur, Jefferson County, Texas
Dear Mr. Benthul:

Thank you for your letter of June 18, 2007, addressing our June 14™ telephone
conversation.

As we discussed, the Agency believes that vacuum gas oil (VGQ) was commingled or
otherwise intermixed with other known CERCLA hazardous substances at the Palmer Barge site.
Under CERCLA and case law interpreting its cost recovery and contribution provisions, the
commingled VGO may give rise to Hability for response costs incurred. To the extent your client
brought VGO to the Palmer Barge site that was commingled with CERCLA hazardous substances
at the site, CERCLA’s joint and several liability provisions may be applicable.

I am happy to discuss these matters further with you if you have additional questions.

Sincerely,

/ém, seph E7 Compton, III
’ Asst. Regional Counsel

Internet Address (URL) » http:/AWwww.epa.gov
Recycled/Recyclable » Printed with Vegelable Oil Based Inks on Recycled Pomas M fisimur n£0s Plotan o
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STATE OF TEXAS
KNOW ALL MEN BY THESE
PRESENTS

Lo D LD LoD

COUNTY OF JEFFERSON

AFFIDAVIT OF DAVID JAMES

BEFORE ME, the undersigned notary public, on this day personally appeared DAVID
JAMES, who, being first duly sworn by me according to law, on his oath, deposed and stated the
following:

"My name is DAVID JAMES, and I am above the age of eighteen (18) years and have
never been convicted of a felony or crime involving moral turpitude. I am an attorney with the
firm of STEVENS BALDO FREEMAN & LIGHTY, LLP, (“the firm™) of Beaumont, Texas. In the
course of my representation of Higman Barge Lines, Inc. (*Higman™), a client of the firm in the
spring of 2007 before the United States Environmental Protection Agency (“USEPA™), I had
numerous phone calls and one in person meeting with Mr. Joseph Compton, 111, an attorney with
the USEPA. All of my communications with Mr. Compton concerned the issue of whether
Higman was liable for response cosis incurred in the remediation of the Palmer Barge Superfund
Site at Port Arthur, Texas. The USEPA had agreed in 2002, that Higman was not liable for
response costs pursuant to the so-called petroleum exclusion from liability pursuant to §101(14)
of CERCLA, 42 USC §9601(14).

However, the EPA subsequently forwarded a Special Notice of Potential Liability and
Draft Consent Decree (“Special Notice”) dated December 29, 2006. Page 2 of the Special
Notice stated, “Based on an extensive review of records related to the release and/or disposal of
hazardous substances at the Site, EPA identified Higman Barge Line, Inc. as one of
approximately 39 PRPs that either owned, operated or contributed hazardous substances to the
Site.” On January 10, 2007, I spoke with Joseph Compton of EPA Region 6 to determine the
basis of the December 29, 2006 Special Notice. In that January 10, 2007 conversation, Joseph
Compton informed me that the EPA had discovered new evidence concerning my client Higman.
I subsequently made a FOIA request to the EPA for the new evidence and there was no new
evidence in the EPA’s response.

On May 11, 2007 I received a Unilateral Administrative Order dated May 7, 2007
("UAQ™) again asserting liability against Higman. In several telephonic discussions with Mr.
Compton following issuance of the UAO to Higman and in answer to inquiries as to why the
USEPA had reversed its position regarding Higman’s liability, Mr. Compton stated that the
change of position was based on a recent federal court case that he referred to as the “Voda
case”. Mr. Compton repeated this asserted basis for EPA’s change of position in 2 meeting with
him at the USEPA office in Dallas, Texas on May 31, 2007, in the presence of Mr. Harless R.
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Benthul, attorney, of Houston, Texas who had been retained to assist in the representation of
Higman.

Further, the affiant saith not.”

David ﬁﬁes’

SUBSCRIBED and SWORN TO before me on this 16" day of January, 2008, to certify
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